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. MICHAELMAS TEEM, XXXVIII VICTOEIA. 



BRADBURN v. THE GREAT WESTERN RAILWAY COMPANY. 1874 

Nov, 6. 



Negligence — BaUway Company — Insurance — Damagea. 

In an action for injuries cauaed by defendants' n^ligenoe, a sum received by the 
plaintiff on an accidental insurance policy cannot be taken into account in 
reduction of damages. 

AcnON brought to recover damages for injuries sustained bj 
the plaintiff through the defendants' negligence, while he was 
travelling as a passenger on their line. The cause was tried at 
Stafford, before Pigott, B., at the last Summer Assizes. The jury 
found a verdict for the plaintiff for 2177. ; but, as it appeared that 
he had received a sum of 317. on account of the accident upon an 
insurance effected by him with the Accidental Insurance Company, 
it was contended by the defendants that that sum ought to be 
deducted from the sum at which the jury assessed the damages. 
The learned judge, after consulting with Lord Coleridge, C.J., 
directed the verdict to be entered for the whole sum, but reserved 
leave to the defendants to move to reduce the verdict by 3121 
Vol. X • B 3 
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1874 Huddlestonj Q.C.^ moved accordingly. The plaintiffs loss from 



Bbadbubn the accident was partly compensated by what he received from 
Gheat ^^® insurance company by reason of the accident. The case 
Rai^w^Oo ^^ ^^^ ^' ^y^ (^) ^ distinguishable on the ground that the 
policy there was strictly a contract of indemnity, and the plaintiff 
was to hold the proceeds of the action in trust for the underwriters 
so far as they had indemnified him. (2) The direction of Lord 
Campbell, 0. J., to the jury in Hicks v. Newport^ dtc. By. Co. (3), 
in an action brought under 9 & 10 Yiot. c. 93, is more appli- 
cable ; there the whole sum received on an accident policy was 
deducted. 

Bramwbll, B. Clearly there must be no rule. The jury have 
found that the plaintiff has sustained damages through the 
defendants' negligence to the amount of 2172., but it is said that 
because the plaintiff has received 3121 from the office in which he 
insured himself against accidents, therefore the damages do not 
amount to 2172. One is dismayed at this proposition. In Dolby 
V. India and London Life Assuranee Company (4) it was decided 
that one who pays premiums for the purpose of insuring hunself, 
pays on the footing that his right to be compensated when the 
event insured against happens is an equivalent for the premiums 
he has paid; it is a quid pro quo, larger if he gets it, on the 
chance that he will never get it at all. That decision is an au- 
thority bearing on the present case, for the principle laid down in 
it applies, and shews that the plaintiff is entitled to retain the 
benefit which he has paid for in addition to the damages whiclftle 
recovers on account of the defendants' negligence. 

As to the case of Hicka v. Netoport, dc, By. Co., that was an 
action brought under Lord Campbell's Act, and the ruling is quite 
correct. The statute had laid down no rule as to the mode of 

(1) 4 Ring. N. G. 272. that makes no difference ; for he has 

(2) In Totes Y.Whyte(4: Bing. N. G. the legal right to the damages, and if 
at p. 285), Bosanqnet, J., after referring the underwriters have an equitable 
to the similar case of Mason v. Sains- right, they will establish it in another 
bury (3 Doug. 60), says, "There the court" 

action was brought for the benefit of (3) 4 B. & S. 403, note to Pym v. 

the underwriters ; here the plaintiff Oreat Northern By. Co. 

sues on his own account But I think (4) 15 0. B. 365 ; 24 L. J. (C.P.) 2. 



VOL. X.] MIOH. TEBM, XXXVIU VIOT. 8 

calculating the damages to be given in respect of the right of 1874 
action which it created. The rule was first laid down in this bradbubit 
court (1)| and that role was, that the damages were to be a com- qb^t 
pensation to the family of the deceased equivalent to the pecuniary ^"""^j^ 
benefits which they might have reasonably expected from the 
continuance of his life. If, therefore, the person claiming damages 
was put by the death of his relative into possession of a large 
estate, there was no loss; he was a gainer by the event; and 
similarly, whatever comes into the possession of the family who 
have suffered by the death of their relative by reason of his death 
must be taken into account. But that has no bearing on the case 
of a person suing upon his common law right for injuries caused 
to hJm by the defendants' negligence. 

PiooTT, B. I am of the same opinion. The plaintiff is en- 
titled to recover the damages caused to him by the negligence of 
the defendants, and there is no reason or justice in setting off what 
the plaintiff has entitled himself to under a contract with third 
persons, by which he has bargained for the payment of a sum of 
money in the event of an accident happening to him. He does 
not receive that sum of money because of the accident, but because 
he has made a contract providing for the contingency ; an accident 
must occur to entitle him to it, but it is not the accident, but his 
contract, which is the cause of his receiving it. 

Ahphlett, B., concurred. 

Bute reJiJiBed. 

Attorneys for defendants: Tounff, MapUs, & Co. 

(1) Franklin v. Bouth Eastern By. 296 ; 27 L. J. (C.P.) 227, and Pym v. 
Co. 3 H. & N. 211, followed in DcHton Great Northern By. Co. 4 B. & S. 396 ; 
V. SotUh Eastern By. Co. 4 0. B. (N.S.) 32 L. J. (Q.B.) 877. 
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1874 NIELD and Akothkb v. THE LONDON AND NORTH WESTERN 

A'br. 14. RAILWAY COMPANY. 

The defendants, owners of a canal, being threatened by an overflow of flood 
water from a netghbonring river, and fearing damage to their premises situated on 
the banks of the canal, placed across it, at a point above their premises, planks 
reaching from the bottom of the canal to the coping stone, which was some inches 
higher than the sarPaoe of the canal water. The flood water afterwards broke 
into the canal at a point above the barricade of planks, and opposite to the plain- 
tifTs premises, which were also sitoated on the banks of the canal above the 
premises of the defendants, and, being penned back by the planks, the water rose 
in the canal until it flooded the plaintiffs* premises. In an action brought to 
recover damages for the injury so caused : — 

Edd^ that the defendants were not liable, on the ground that the water which 
did the mischief was not brought there by them, and that there is no duty on the 
owners of a canal analogous to that on the owners of a natural wateroourse,'not to 
impede the flow of water do?m it. 

AcTiOK to recover damages for injury caased to the plaintiffs' 
premises through water which was, as the plaintifis alleged, 
thrown upon them through the act of the defendants in placing a 
barricade across their canal, by the side of which the plaintiffs' 
premises were situated. 

At the trial of the cause before Brett, J., at the Manchester 
summer assizes, 1873, the learned judge non-suited the plaintiffs 
upon the opening of Counsel, reserving leave to the plaintiffs to 
move to enter a verdict for them (the damages to be assessed by 
an arbitrator) if on an agreed statement of faults the Court should 
be of opinion that they were entitled to maintain the action. 

The following statement of fiEtcts was subsequently agreed 
upon: — 

1. The plaintiffs are the occupiers of land, and of a cotton mill 
built thereon in the year 1856. 

2. The defendants are the owners of, and haye the control and 
management of, the Huddersfield Canal, which extends from 
Huddersfield to Ashton-under-LynOi and there forms a junction 
with another canal extending to Manchester. 

^ 8. The Huddersfield Canal was constructed pursuant to an Act 
of Parliament passed in 1794. (1) 

(1) No reference was made on the argument to the proYisioDfl of thia Act 
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4. The river Tame, which rises in the Saddleworth hills, is at a 1874 



distance of about seventy yards from the canal at the point, nearly nimjx 
opposite to the plainti&* premises, where the water flowing from lo^ijok 
the river made its way into the canal as mentioned below, ^» North 

^ Western 

5. The canal is not supplied with water from the river, and does Bailwat Go. 
not communicate with it in any way whatever. 

6. On the 13th of July, 1872, there was an extraordinary rain- 
fall, and the water of the Tame began rapidly to rise, overflowing 
its banks and flooding the adjacent fields. 

7. The water in the canal stood, previous to the flood, at or 
about its ordinary level, that is to say, about nine or ten inches 
below the coping stone of the towing path on both sides of the 
canal. 

8. As the flood from the river continued to increase, the manager 
of the canal became apprehensive that the water from the river 
might enter the canal and injure the defendants' warehouses and 
premises situated on its banks. 

9. At a point in the canal above the defendants' warehouses, 
but below the premises of the plaintifis, there were grooves cut 
perpendicularly from the coping stone to the bottom of the canal 
on either side, and, pursuant to the manager's orders, planks were 
put edgeways in these grooves from the coping stone to the bottom 
of the canal. The top plank reached to the top of the coping 
stone, which is some distance above the ordinary level of the water 
in the canal. 

10. The overflow of water from the river still continued to 
increase, until it flowed over and finally through the canal fence 
and bank, and, crossing the towing-path, found its way into the 
canaL The water in the canal shortly afterwards rose to a point 
higher than the planks, and fiowed over them in the direction of 
the defendants' warehouses. 

11. The water in the canal afterwards rose still higher, and 
flooded the plaintiffs' mill through openings therein, doing the 
damage complained of. 

12. It is to be taken as a fEict, for the purpose of the argument 
only, that the insertion of the planks, by banking up the water, 
caused it to rise higher in the plaintifb' premises than it other- 
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1874 wise would have done, and thereby occasioned them substantial 
KiELD damage. 
jjfy^j[ A role having been obtained, 

jj^"^^^ Holker, 8.O., and Edwards, Q.C., for the defendants/appeared 
to shew canse ; but the Court called on 

EeneheU, Q.C., Baylis, and A. Dieey, to support the rule. If 
this had been a natural watercourse there can be no doubt that 
the defendants could not have closed it; water that has once 
come into a watercourse by natural causes must be allowed to 
escape by the natural channel. And the rule is the same with 
respect to a canal ; assuming the owners were not bound to receive 
the water, and might have kept it out of the canal without being 
liable to any one, yet having admitted it, they were bound to let 
it flow down without obstruction. To that extent^ at least, the 
plaintiffs, whose premises were situated by the side of the canal, 
were entitled to a benefit corresponding to the burden which the 
neighbourhood of the canal, legalised by statute, put them under. 
But, independently of this, the defendants are liable on the ground 
that they have thrown the water on the plainti£b' premises. 
There is no authority that — except in the case of the sea, which is 
to such an extent a common enemy that the man who embanks 
against it may be said to be acting for the public : Bex v. Pagham 
CommUakmen (1), and in the case where life or person is at stake — 
any person is entitled to avert from himself, so as to throw upon 
another, a threatened mischief arising from natural and physical 
causes* [They cited Bex v. Traffwd (2) ; Menzies v. Earl of Breadr 
cObam (3); BieheU v. Morris. (4)] 

Bbaitwell, B. This rule must be discharged, on the ground 
that, except in defending themselves against the water, the de- 
fendants had nothing to do with bringing the water to the place 
where it did the injury complained of. If, instead of a canal, 
there had been a railway or a carriage road, the mischief would 
have been the same ; and I can see nothmg in the argument that 
the plaintiffs were entitled to the benefit t)f the canal being there, 

(1) 8 B. & C. a55. (3) 3 BU. (N.S.) 414. 

(2) 1 B. ft Ad. 874; 8 Bing. 204. (4) Law Bep. 1 H. L. So. 47. 
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for the only benefit they were entitled to was that which corre* 1874 



sponded with the servitude, that is, the right not to be injured by nield 
the defendants bringing water there without giving it a suflScient LoJiojf 
means of escape. Thus, if a feeder which ordinarily lets in so ^ Nobth 
many gallons of water, should, in consequence of a violent flood. Railway Co. 
let in ten times as much, the defendants must provide for its 
escape, for they have brought the water there. Here, however, 
ihey have in no sense brought the water there. 

Bnt it has been argued that the defendants had no right to 
defend themselves against the flood. That is an argument which 
I cannot understand ; the flood is a common enemy against which 
every man has a right to defend himself. And it would be most 
mischievous if the law were otherwise, for a man must then stand 
by and see his property destroyed out of fear lest some neighbour 
might say *^ You have caused me an injury." The law allows what 
I may term a kind of reasonable selfishness in such matters; it 
says, " Let every one look out for himself and protect his own 
interest," and he who puts up a barricade against a flood is en- 
titled to say to his neighbour who complains of it, " Why did not 
yon do the same ?" I think what is said in Menzies v. Earl of Bread' 
alba/ne (1) is an authority for this, and the rule so laid down is 
quite consistent with what one would understand to be the natural 
rule. Where, indeed, there is a natural outlet for natural water, 
no one has a right for his own purposes to diminish it, and if he 
does so he is, with some qualification perhaps, liable to any one 
who is injured by his act, no matter where the water which does 
the mischief came into the watercourse. I say with some qualifi- 
cation, because it may be that, even in the case of a natural 
watercourse, the riparian owner is entitled to protect himself 
against extraordinary floods by keeping off extraordinary water. 
But it is not necessary to go further into that question, for here 
there was no right to an outlet for water. It might be a question 
whether the defendants could lawfully fill up the canal, which is a 
public highway ; but setting that aside, which is not a matter the 
plaintifis could complain of by action, could they have complained 
if, instead of a barricade, the defendants had put up a wall ? No ; 

(1) 3Bli.(N.S.)414. 
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1874 and the only difference is, that that would be a permanent obstacle 
NiHJ) ctnd this is a temporary one. 

Loimo!! Therefore, on the ground that the defendants in no sense 
^w^m^ brought the water, or caused it to come to the place where the 
Bailwat Ck>. damage happened, but that it came by natural causes, that is, by a 
heayy fall of rain, and the oyerflowing of the river, and the configu- 
ration of the country, the defendants had the right to protect 
themselves against it, and the plaintiffi cannot complain although 
what the defendants did in so protecting themselves augmented 
the damage to them. 

PiGOTT, B. I am of the same opinion. I read the 8th para- 
graph as admitting that the apprehension under which the canal 
keeper acted was a reasonable apprehension of damage to the 
defendants' warehouses. Beading it in that sense, what the 
defendants did was no more than if they had placed boards against 
the windows of their warehouses. Instead of that they put the 
boards across the canal so as to prevent more water than the canal 
could hold from flowing down it. They have not interfered with 
any natural flow of water, nor with the stream of the river ; they 
have only adopted precautions to defend their property against what 
may be described as the extraordinary casualty of a great flood 
breaking into the canal. I can see no authority which forbids a 
man from protecting his property in this way. In Menzies v. Earl of 
BrettdoHbane (1), the Lord-Chancellor, after quoting two passages 
from the Digest (lib. 39, tit 3), and referring to other passages 
which he describes as appearing to have a contrary tendency, says 
of the latter passages, '' Or consider the subject in this light, that 
those passages to which I am now alluding have reference to 
accidental and extraordinary casualties from the flood suddenly 
bursting forth, and they go to this, that, in such a case, the parties 
may, even to the prejudice of their neighbours, for the sake of 
such self-preservation, guard themselves against the consequences ; 
perhaps in this way the different passages in the Digest may be 
reconciled." The Lord Chancellor in these words seems to adopt 
as a proper rule ot law the principle that a man should be per* 

(1) 3 Bli. (N.S.) 414, at p. 420, 
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ordinary casqalties. The defendants have done no more^ and thel kixld 
plainti£Es cannot therefore maintain any action against them. Lomdok 

AND North 

Ahphlett, B. I am of the same opinion. I think the analogy hailwat Go. 
between a canal and a natural stream is a fiEtlse ona You cannot 
obstruct a natural stream, because the riparian proprietors above 
and below have a right to the use of the watercourse, and no one 
has a right to build across or upon the bed of the stream for any 
purpose. But this canal is not a natural outlet for water, nor had 
the plaintiffs any right to its use as such ; and the plaintiffs 
cannot succeed, unless it can be shown that the canal, through 
what was done by the defendants, did bring a larger amount 
of water on to the plaintiffs' premises than would have gone 
there if the canal had never been made, or had been previously 
filled up. Therefore, in order to see whether the defendants are 
liable, we must look at all the acts done by them, beginning 
from the making of the canal and ending with the flood on the 
plaintiffs' premises. Did, then, the defendants bring more water 
than would naturally have come there, and was the outlet of 
the water obstructed by their acts ? Now the ^canal was not in 
any way fed by the river, but the water of the river got into 
the canal, and if it had not got into the canal at all, exactly as 
much, water from the river would by the natural configuration 
of the land have flowed down to the plaintiffs* premises. Therefore, 
on that part of the case, it appears that no more water came on to 
the plaintiffs' premises through the canal than would have come 
there otherwise. Then would the water have found an easier 
outlet if the defendants had never made the canal, and had never 
put the planks across it ? I say, if they had never made the canal, 
because the plaintiffs cannot complain that they would have had 
a better outlet if the canal had been made, and the planks not put 
there. Now, so far from the canal penning or backing up the water, 
it provided an outlet more convenient than the natural outlet, even 
after the planks had been put across it ; because, from the configu- 
ration of the ground, the water could not have flowed away so 
easily if the canal had not been cut there. Therefore I cannot 
see any damage for which the defendants are liable ; and, without 

VOL.X. C 3 
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going into the cases as to the right to protect oneself against a 
common enemy, which is a point that does not really arise here, 
I thifilr the mle mnst be dischaiged, on the gionnd that what 
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Bailwat Oob the plaintiffs. 



AiipNoBm ^as done by the defendants was not the cause of any mischief to 

W0TKB1I ^ 



JBiib diseharffei. 

Attorneys for plaintiffs: Phdjfs dk Sidffwick, far Sale dk Co^ 
Maneheder, 

Attorney for defendants: JS. F. Bobert$. 



Nov. 12. ELLIS ABD Othbbs v. WILMOT. 



Principal and Surety — Liquidation by Arrangement — Bankruptcy Act, 1869, 
«. 125 — Effect i^ahtdute Diicharge qf principal Debtor. ' 

Where a principal debtor is discharged by a resolution under s. 125 of the 
Bankruptcy Act, 1869, his surety remains liable in the same manner as in an 
ordinary bankruptcy, although the resolution oontuns no reservation of rights 
against sureties. 

Special case stated without pleadings for the opinion of the 
Court on the following fSEUsts : — 

Prior to October, 1869, Etheridge carried on business as a 
jeweller in Norwich, in partnership with the executors of Ellis. 
In that month a dissolution was agreed upon, one of the terms 
being that Etheridge should take to the business, and, amongst 
other things^ giye security for the payment of 70007. fo the execu- 
tors. A joint and several bond was accordingly executed] by 
Etheridge, and by the defendant and others as sureties, to pay 
7000^ by fourteen half-yearly instalments of 5007. each. The 
defendant's liability, however, was limited to 1300Z. Two instal- 
ments were paid in full by Etheridge before the 6th of April, 1871, 
when he filed a petition for liquidation under the Bankruptcy Act, 
1869, 8. 125. At a general meeting duly held under that section 
the requisite majority of his creditors resolved that his affairs 
should be liquidated by arrangement, and a trustee was appointed. 
Everything necessary to be done was done to make the proceed- 
ings binding upon all the creditors. In April, 1871, the plaintiffs 
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proved against the estate for 60202. lis., which was the whole 1874 
amount remaining due to them on the bond for principal and icTj.Tf 
interest. The estate paid a dividend of 9s. 2d. in the ponnd, which ^j^^^ 
the plaintiffs received npon the amonnt of their proof. 

On the 5th of August, 1872, a resolution, to which the plaintifib 
were parties, was duly passed by the statutory majority, granting 
the discharge of Etheridge ; and this discharge was afterwards 
certified and reported to the registrar, who gave his certificate of 
the discharge in accordance with the provisions of the Bankrdptcy 
Act, 1869, B. 125. The defendant was not an assenting party to 
the resolution, nor did he prove against the estate on account of 
his liability under the bond. The plaintiffs in this action, which 
was brought when five instahnents were due, sought to recover 
from the defendwt the amount due from him on the bond, but 
upon the aTgument they limited their daim to 4052L lis., the 
amount admitted to be due, if anything was due, at the date of 
of the writ, having regard to the fact that his liability was limited 
to 13002L, and that the plaintiffs had received a dividend of 9s. 2d. 
in the pound from the principal debtor. 

The question for the opinion of the Court was whether the 
plaintiffs were entitled to recover. (1) 

Nov. 11. Manuty, Q.(7. {Peiheram with him)^ for the plaintiffs, 
cited Braume v. Carr. (2) 

[He was stopped.] 

PrerUiee, Q.O. {Oauld with him), for the defendant. The 
debtoi^s discharge under s. 125 of the Bankruptcy Act, 1869, to 
which the plainti£Es were assenting parties, discharges the surety. 
Under s. 126, there is no doubt that this would be so : WHsan v. 
Uayd (3); and the reasoning of that case applies here. Both 
under s. 125 and s. 126 the proceedings are the voluntary acts of 
the parties, and this distinguishes liquidation by arrangement 
and composition from an ordinary bankruptcy. In deeds of 

(1) A qnoBtion was also raised for present action to have judgment for 
the opinion of the Oonrt as to the 4062. 11&, the minimmn snm to which 
mode in which the amount, if any, at the issue of the writ they were en- 
recoverable by the plaintiff was to be titled, if entitled at alL 
caUmlatjod, but it was not discussed^ (2) 7 Bing. 508. 
the plaintifis being content in the (8) Law Bep. 16 Eq. 60. 

G 2 8 
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1874 arrangement under the Bankruptcy Act, 1861, a release of the 
TflTTtn debtor discharged the surety, unless rights against him were ex- 
pressly reserved : Batesan v. Qoding (1) ; Cragoe v. Jones (2) : and 
the principle of the decisions on the construction of those deeds 
is applicable to liquidation by arrangement, which is just as much 
a voluntary act as entering into a composition deed. The lan- 
guage of s. 125, subs. 10, is not decisive. It should be limited to 
the effect of the discharge upon the debtor himsel£ Again, the 
form of discharge under s. 125 (form 122) appears to indicate 
that it might, if the creditors pleased, be conditional, there being 
a blank space for the insertion of conditions. Megrath v. Qray (3) 
is no authority for the plaintiffs. That case did not in any way 
deal with the position of a surety, and only decided that a joint 
debtor was not released by the discharge of his co-debtor (see s. 
50 of the Bankruptcy Act, 1869). 
Marmtify QXJ.^ in reply. 

Nov. 12. Eellt, O.B. I am of 'opinion that the plaintiffs are 
entitled to our judgment and to issue execution for 4052. lis. The 
action .was. on. a joint and several bond to pay 7000Z. by fourteen 
half-yearly instalments of 500Z. The defendant is one of the 
obligors, and executed the bond as a surety only and with a limita- 
tion of- hid^ liability to the extent of 1300/. At the time of action 
brought seven instalments had become due. Two had been paid 
in full, and therefore, were it not for the limitation I have referred 
to and to the proceedings on liquidation, the effect of which is the 
main question in the case, the defendant would be liable to pay 
25002. The plaintiffs, however, who have received a dividend of 
9s. 2d. in the pound under the liquidation, limit their present 
demand to the sum of 4052. lis. 

Now, it is said by the defendant that the plaintiffs have lost 
their right to proceed against him by reason of their having con- 
sented to the principal debtor, being discharged under a liquida- 
tion of his affairs by arrangement under the Bankruptcy Act, 
1869, s. 125. But I think that although they were parties to the 
resolution discharging the principal, their remedy against the 

(1) Law Rep. 7 0. P. 9. (2) Law Rep. 8 Ex. 81. 

(8) Law Rep. 9 0. P. 216. 
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surety is unaffected, just as it would haye been unaffected by the 1874 
debtor's discbarge in bankruptcy. In the latter case the surety k^jb 
would still remain liable upon the grounds mentioned in Braume v. yr^^ 
Carr (1), a case which is of undisputed authority. But the defend- 
ant contends that a discharge under s. 125 is different from an 
ordinary discharge in bankruptcy, and relies upon various cases, 
and especially upon a recent case in this Court, where a discharge 
of a principal debtor under the terms of a composition deed has 
been held to discharge the surety also, remedies against him not 
being expressly reserved. I will refer to these cases and to the 
principle upon which they proceeded more in detail presently, but 
will first consider the question before us with reference to the pro- 
visions of the Bankruptcy Act itself. Section 125 enables the affairs 
of a debtor to be liquidated by arrangement. It provides that a 
meeting of creditors is to take place and resolutions to be passed. 
The debtor is to be present and to answer all questions put to him, 
and in fact to do all that a debtor would be bound to do in the 
case of an ordinary bankruptcy. His property is to be surrendered 
to a trustee for the benefit of his creditors, and is to be distributed 
in all respects as though there had been a bankruptcy. Then the 
7th subsection enacts that '' the trustee under a liquidation shall 
have the same powers and perform the same duties as a trustee 
under a bankruptcy, and the property of the debtor shall be 
distributed in the same manner as in bankruptcy, and all the pro* 
visions of this Act shall, so far as the same are applicable, apply 
to the case of a liquidation by arrangement in the same manner as 
if the word * bankrupt' included a debtor whose affairs were under 
liquidation, and the word 'bankruptcy' included liquidation by 
arrangement." Then follows another subsection giving the credi- 
tors power to choose the bank into which the trustee is to pay 
monies, and afterwards by subs. 9 the mode in which the debtor 
is to be discharged is prescribed in these words: "The provi- 
sions of this Act with respect to the close of the bankruptcy, 
discharge of a bankrupt, to the release of the trustee, and to the 
audit of accounts by the controller shall not apply in the case of a 
debtor whose affitirs are under liquidation by arrangement, but the 
close of the liquidation may be fixed, and the discharge of the 

(I) 7 Bing. 508. 
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1874 debtor and the release of the trustee may be granted by a special 
^^^ resolution of the creditors in general meetings and the acconnts 
may be audited in pursuance of such resolution at such time and 
in such manner and upon such terms and conditions as the creditors 
think fit" The mode of proceeding, therefore, is different; namely, 
by special resolution simply, instead of, as in sect 48, either upon 
payment of a dividend of lOs. in the pound or upon a resolution to 
the effect that the bankrupt is not responsible for his inability to 
pay that amount, but there is no other difference, for subs. 10 enacts 
that the trustee shall report the discharge of the debtor, ''and a 
certificate of such discharge giren by the registrar shall have the 
same effect as an order of discharge given to a bankrupt under 
this Act" 

Now neither in bankruptcy nor in liquidation proceedings is it 
made absolutely compulsory upon the Court to grant an order of 
discharge, although, unless some very exceptional cause exists, a 
bankrupt who had paid lOs. in the pound, or whose creditors had 
passed a resolution to the effect that he was not responsible for its 
non-payment and that they desired his discharge notwithstanding, 
would no doubt receive his discharge. But in the latter case 
the discharge in bankruptcy would be the voluntary act of the 
creditors just as much as it is when they pass the resolution 
under s. 125 ; and I can assign no reason why in one case the 
surety should remain liable, and m the other is to be free from 
liability. 

It is further contended that there is no distinction between 
the case of proceedings by way of liquidation under s. 125 and of 
proceedings by way of composition under s. 126. But when s. 126 
is examined it is manifest that there is an essential distinction. 
There is no provision similar to that contained in subs. 10, that a 
discharge under a composition shall have the same effect as a 
discharge in bankruptcy ; and the omission was no doubt made 
advisedly. The composition proceedings are entirely the act of 
the parties themselves, and they differ from either bankruptcy or 
liquidation by arrangement in this, that the debtor in case of a 
composition may be left in possession of his property, or one 
creditor might hold a great part of it. It is not surrendered to a 
trustee for the benefit of all his creditors, and thus the surety, if 
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he could be saed by a creditor, might find himself without any 1874 
means of indemnifying himself against the demand. The principle TCT.T.iiy 
laid down in Browne v. Carr (1) has no application, therefore, to a -^1^^. 
composition deed or a composition resolution. That case was one of 
a discharge in bankruptcy effected under the then bankrupt laws by 
a certain number of creditors signing the debtor^s certificate — ^a 
perfectly voluntary act on their part — ^and yet it was held that the 
sureties were not discharged. In delivering judgment, Tindal, G J., 
says (2) : '^ The ground upon which it has been contended that 
this proceeding amounts to a release is the generally acknow- 
ledged principle that wherever the creditor so deals with his debtor 
as to alter the rights of the surety against the debtor, the surety is 
discharged ;" and he gives as an instance the case of a creditor, 
without the surety's consent, agreeing to postpone the day for 
paying a debt^ and also another illustration* He then proceeds: 
^'In these and in all similar cases, however, the act done by the 
creditor is his own act, over which the surety has no control, and 
the injury which the surety would receive is one which he has no 
mode of preventing. But in the present case neither of these cir- 
cumstances occur. The legislature has provided that the surety, 
if he pays the debt, may stand in the place of the creditor where 
the creditor has proved or may prove himself where the creditor 
shall not have proved under the commission. It is the duty of the 
surety to pay the debt, and if he declines so doing, and thereby 
permits the creditor to prove, the signing of the certificate of con- 
formity, which is a power given by the statute to the proving 
creditor, cannot be considered as an act done by the creditor which 
altered the surety's right without his control, and scarcely, indeed, 
without his consent. It is not an act beyond his control, for he 
might have paid the money in due time and prevented the creditor 
from proving, and if he voluntarily lies by, and omits the only 
means of preventing it, he may not unreasonably be assumed to 
have assented to the act." This language applies exactly to the 
present case, for here, as in an ordinary bankruptcy, the surety 
might have paid the debt and proved under the liquidation. By 
paying the creditor he might have acquired all the creditors' 
lights; but he &iled to pay, and it cannot therefore besaid that the 
^1) 7 Kng. 508. (2) 7 Bing. at p. 614, 516. 
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1874 discharge of the debtor by the creditor was a voluntary act by 
Bu^ig the creditor which he had no power to prevent. But, further, 
Wiuiar Tindal, J., thus expresses himself (1) : " The signing of the cer- 
tificate, where the creditor is satisfied that the bankrupt has 
conformed to the provisions of the statute, is a moral obligation on 
the creditor ; it is a power vested in him by the Act which he is 
morally bound to exercise where the truth of the case requires it" 
The same remark applies to a liquidation where, as in bankruptcy, 
the debtor parts with his whole property and conforms to the pro- 
visions of the statute, and conducts himself unimpeachably. The 
creditors in such a case are morally bound to release the debtor, 
and they do not by so doing discharge the surety. 

Two arguments, however, remain to be noticed. It is said that 
the form given in the schedule for a discharge under a liquidation 
shews that the discharge may be made conditionally, and therefore 
it IB argued that, because the discharge in this case is not expressed 
to be with a reservation of rights against the sureties, therefore the 
sureties are discharged. That is a strange construction to put upon 
the form ; to say, that because there is a blank space it must be 
filled in a particular manner, or else that the sureties are discharged. 
The blank space is probably left to be filled in, if necessary, by 
specifying certain acts which the bankrupt might properly be called 
on to do— to execute deeds or powers, for example — before his dis- 
charge was absolutely given to him. I cannot conceive that it in 
any way can afiect the rights or liabilities of the surety. 

Lastly, the case of Cragoe y. Jones (2) was relied on by the 
defendant ; but that decision turned on the language of a compo- 
sition deed, by wliich the parties had agreed between themselves 
that the debtor should be discharged in like manner as though he 
had been adjudged bankrupt and received his discharge in bank- 
ruptcy. This was their own language, and as they had not ex- 
pressly agreed that the surety should remain liable, he was held to 
be released also. The case has no application here, where the law 
itself pronounces that the surety*s liability remains. For these 
reasons, therefore, I think that the plaintiff is entitled to judgment. 

Cleasbt, B. I am of the same opinion. The general question 
(1) 7 Bmg. at p. 516. . (2) Law Bep. 8 Ex. 81. 
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is as to the effect of liquidation on the position of the surety of 1874 
the person liquidating, and we have to consider whether a dis- ellis 
charge under a liquidation is to be regarded as a voluntary act y^i^^ 
of the parties. We are not dealing with a deed of composition 
or with a deed of arrangement under the previous bankruptcy 
law. The effect of a deed of arrangement has been much con- 
sidered in the case of Bateson v. Qoding. (1) In that case the 
debtor had made over the whole of his property to the trustee, 
but the deed of arrangement contained a clause of release re- 
serving expressly the rights against the sureties; and the effect 
of the decision is, that if the deed of arrangement had resulted 
in an absolute discharge of the principal debtor, then, following 
the judgment of Vice-Chancellor Wood in WM v. Hewitt (2), it 
would have operated so as to discharge the surety altogether; 
but that, where the deed contains a clause reserving all the rights 
of the surety, it has not that operation. However, we are not 
now dealing with the effect of a deed of arrangement, but with 
the question, whether a resolution in liquidation can be considered 
a voluntary act of the creditors as regards the principal debtor. 
We have to consider whether they can be regarded in the present 
case as having by their voluntary act altered the position of the 
surety or discharged the principal debtor. 

Now the 125th section itself does not throw much light upon 
what the nature of that act is; but when we refer to the rules 
(and especially rules 252 and 256), which are made part of the 
Act of Parliament, we find in reality that liquidation by arrange- 
ment is a proceeding in the Court of Bankruptcy, and that 
although the debtor is the person to move in the first instance, 
yet he moves with the assistance of the Court of Bankruptcy. 
By the direction and the assistance of the Court, therefore, 
proceedings are taken by which the creditors are summoned, and 
they are to meet together forthwith upon a matter which is to be 
submitted to them. What is the position of a creditor who 
attends that meeting — a meeting in the result of which various 
persons as well as himself are interested, at which a particular 
question is to be considered, debated, and submittod to the whole 
body, and at which he votes for this or that particular proposition ? 
(1) Law Bep. 7 0. P. 9. (2) 3 K. Ss. J. 438. 
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1874 In my opinion he is not a volunteer, nor is bis act to be regarded 
Ellis j as a voluntary act so as to compromise any rigbt of bis, except so 
WiuioT. ^ ^ ^^^ ^^^ involves particular consequences, which are dis^ 
tinctly provided for in the statute. It seems to me — ^and it is in 
this view that the authority of Browne v. Carr (1) is important — 
that whether we regard the act by which he votes in favour of 
liquidation, or whetber we regard the act by which he votes in 
favour of discharge, the same character is to be attributed to that 
act It is not to be regarded in any manner as an act compro* 
mising his rights, because he voluntarily does it. It is worth 
notice that all the forms connected with this 125th section are 
headed ** In the London Court of Bankruptcy," and the creditor 
finds himself summoned by the Court, as it were, to attend. That 
is the real foundation of the decision which I have to give, that 
this is not to be regarded in consequence of the way in which it is 
done as a voluntary act of the creditor so as to compromise his 
rights. 

With reference to what has been said as to the form of discharge 
and as to there being a possibility of a discharge on particular 
conditions, there is no doubt that the Act, or rather Bule 302, 
which is a part of the Act, contemplates a discharge with or 
without condjitions, but in my opinion this makes no di£ference 
whatever, as far as the surety's liability is concerned. 

Amphlett, B. I am of the same opinion. With regard to 
the point of law respecting the discharge of the surety, the case 
has been so fully gone into by my Lord and my learned Brother 
Cleasby, that I shall avoid taking up the time of the Court by 
any lengthened observations. 

We start with this admitted fact, which cannot be disputed, 
that in bankruptcy proper the surety is not discharged by the 
release of the bankrupt. And the only question is, whether there 
are any reasons in or out of the Act that would lead the Court 
to put a different construction upon the release of a bankrupt under 
liquidation. Now the proceedings under the 125th and 126th sec- 
tions are really proceedings in bankruptcy. They have been recently 
very much considered by the Court of Common Fleas in the case of 

(1) 7 BiDg. 508. 
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Megraih v. Gray (1), where the Court came to the conclusion that 1874 
proceedings^ not only under the 125th, but also under the 126th ellis 
section, were proceedings in bankruptcy, and being proceedings in ^j^^. 
bankruptcy, would be governed by the 49th and 50th sections of 
the Bankruptcy Act. The 50th section is this : ** The order of dis- 
charge shall not release any person who at the date of the order of 
adjudication was a partner with the bankrupt, or was jointly bound, 
or had made any joint contract with him." Consequently that 
decision of the Court of Common Pleas would go some way to 
shew that even in the case of a composition under the 126th 
section the liability of the surety would remain, for the Court 
held there that the 50th section, to which I have alluded, would 
govern a case under the 126th section. However this may be, 
there can be, I think, no sort of doubt that proceedings under the 
125th section are proceedings in bankruptcy, and then I can see 
no reason why the 50th section should not apply. 

Something has been said about the hardship on the surety, and 
it has been asked, what was he to do ? It appears to me his course 
was perfectly plain. He was surety to the extent of 1300Z., and if 
he did not wish to be bound by the proceedings of the creditors, 
and the debt had not been proved, he might have paid the 1300/., 
and then proved for that sum ; or if the principal debt had been 
proved, he might have applied to reduce the proof. In either 
case he had it in his power to take what proceedings he thought 
most to his interest in the bankruptcy. 

Further, I agree with my Lord and my learned Brother that 
there is no reason why the rule in bankruptcy proper should not 
be applied in this case, because it has been shewn that in a liqui- 
dation the bankrupt parts with the whole of his property and 
vests it in the trustee, just as in a bankruptcy. 

The case of WiUon v. Lloyd (2) has been cited ; but that was a 
decision under the 126th section, although the head-note to the 
case does not clearly state the fact, and the learned judge in 
giving judgment expressed no opinion as to whether a resolution 
passed under the 125th section would have the effect which no 
doubt he did attribute to a resolution passed under the 126th sec- 
tion. Wihon V. lAoyd (2) is a stroug authority to shew that under 
(1) Law Bep. 9 C. P. 216. (2) Law Bep. 16 Eq. 60. 
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1874 the 126tli section there would not be a reservation of rights against 
Ellis the snrety> but is no authority that proceedings under the 125th 
WiuflOT. section would have that efifect. If the question should ever arise 
under the 126th section, it would have to be considered whether 
the decision in WtUon v. Uoyd (1) is consistent with the judgment 
of the Court of Common Pleas in the case of MegrcAh v. Qray. (2) 
As far as I am concerned, I do not wish to express any opinion 
as to what would be the eflfect in this respect of proceedings nnder 
the 126th section. 

Judgment fcr the plaintiffs. 

Attorneys for plaintiffs: Jones, Blaxland, & Son, for John 
Miller, Bristol 

Attorneys for defendant: Deane, Chvik, <& Son, for C. E. 
Edwards, Birmingham. 
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Income Tax — " Person residing within the United Kingdom '* — Foreign Corpo- 
ration—ie & 17 Vict, c. 34, «. 2, sch, D. 

The Imperial Ottomaa Bank was a corporation created by Turkish law. Its 
seat was fixed, by the concession and the statutes which constituted it, at Con- 
stantinople, with power to establish branches and agencies at other places. It 
was the state bank of Turkey, where it was a bank of issue, and was charged 
with the collection of the revenue, and with certain operations relating to the 
currency, and with the payment of interest on the public debt, and received from 
the state a subsidy on account of the public business transacted by it. 

On its creation it took over and continued to carry on the business of an Eng- 
lish bank in London ; and since its creation in 1863, the annual meetings of 
shareholders had always been held, and dividends declared, in London, though by 
its statutes the annual meetings might be held at any place which the committee 
of management might fix : — 

Eddi that the bank was not liable to be assessed to income tax in respect of its 
whole profits, as a " person residing vnthin the United Kingdom " under the 1st 
clause of schedule D to s. 2 of 16 & 17 Yict c. 34 ; but was liable only in respect 
of the profits arising from its business carried on in England, under the 2nd clause 
of the schedule. 

Case stated nnder 22 & 23 Viet. c. 21, s. 10, in a proceeding 
brought by the Attorney General against the defendants, who 
were agents in England for the Imperial Ottoman Bank, for^ 

(1) Law Rep. 16 Eq. 60, (2) Law Rep. 9 C. P. 216. 
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penalty of 50Z., under a. 55 of 5 & 6 Vict. c. 35, for neglecting to 1874 
deliver in a proper return of profits under the Income Tax Acts, Attobitit 
of which the material sections are to the following effect: — Gmral 

By schedule D to the 2nd section of 16 & 17 Vict. c. 34, duties Amxahdbb. 
are granted to the Crown (inter alia) " For and in respect of the 
annual profits or gains arising or accruing to antf person residing 
within the United Kingdom from any profession, trade, employ- 
ment, or vocation, whether the same shall be carried on in the 
TTnited Kingdom or elsewhere. 

** And for and in respect of the annual profits or gains arising 
or accruing to any person whatever, whether a subject of Her 
Majesty or not, aUhough not resident within the United Kingdom, 
from any • . . profession, trade, employment, or vocation exer* 
cised within the United Kingdom ; " and by s. 5 the duties imposed 
by that Act are directed to be assessed under the regulations of 5 
& 6 Vict c. 35, and the Acts therein mentioned or referred to. 

By 5 & 6 Vict. c. 35, s. 40, it is enacted that " all bodies politic, 
corporate or collegiate, companies, fraternities, fellowships or socie- 
ties of persons, whether corporate or not corporate, shall be charge- 
able with such and the like duties as any person wiU under and by 
virtue of this Act be chargeable with," and that certain officers of 
such corporations, &c., shall be answerable for doing such acts as 
the Act requires in order to the assessment of such bodies corpo- 
rate, &c., to the duties granted by the Act, and paying the same ; 
which acts include, under another section of the statute (s. 54), 
the making a return for the purpose of assessment. 

By s. 42, ^ Any person not resident in Great Britain, whether 
a subject of Her Majesty or not, shall be chargeable in the name 
of any trustee, &c, or of any factor, agent, or receiver, having the 
receipt of any profits or gains arising as herein mentioned, and 
belonging to such person, in the like manner and to the like 
amount as would be charged if such person were resident in Great 
Britain, and in the actual receipt thereof ; " and such trustees, &c., 
are made answerable for the doing of all acts required by the Act 
in order to the assessment of such persons to the duties granted 
by the Act, and paying the same. 

By 8. 100, the duties granted by s. 1, schedule D (corresponding 
with schedule D to the 2nd section of 16 & 17 Vict. c. 84), are 
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1874 
Attoboty directed to be assessed under certain rules, and rule 2 under the 
Qwankh First Case in the section provides that ** the said duty shall extend 
AuBXANDBB. to eveiy person, body poKtic or corporate, fraternity, fellowship, com- 
pany, or society, and to every art, mystery, adventure, or concern 
carried on by them respectively in Great Britain or elsewhere." 

By s. 106, ** Every person engaged in any trade, manufacture, 
adventure, or concern, shall be chargeable by the respective com- 
missioners acting for the parish or place where such trade, &c., 
shall be carried on, &c., whether such trade, &c., shall be carried 
on, &c., wholly or in part only in Great Britain.'* 

By 5 & 6 Yict. c. 80, s. 2, *'A11 persons intrusted with the 
payment of annuities, or any dividends or shares of annuities, pay- 
able out of the revenue of any foreign state to any persons^ 
corporations, companies, or societies in Great Britain, or acting 
therein as agents, or in any other character,'' are to make a return 
of the same as therein mentioned, and are to pay the duty on such 
annuities, &c., out of the monies in their hands, on behalf of the 
persons entitled to the same ; and by 16 & 17 Yict. c. 84, s. 10, 
these provisions are extended to *'all interest, dividends, or other 
annual payments payable out of or in respect of the stocks, funds, 
or shares of any foreign company, society, adventure, or concern," 
and intrusted to persons in the TTnited Kingdom for payment 

By various subsequent Acts the duties granted by 16 & 17 Yict. 
o. 84 were continued ; the Act imposing the duty for the year 
1871 being 84 & 85 Yict. c. 21. 

The facts as to the constitution and business of the Imperial 
Ottoman Bank were stated in the following paragraphs of the 
case: — 

16. Towards the close of the year 1862 the Ottoman Bank of 
London, which was a banking company established and carrying 
on business in London, arranged to transfer its business to the 
Lnperial Ottoman Bank, which was a Turkish corporation incorpo- 
rated according to the laws of Turkey by a firman of the Sultan. 

17. The transfer of the business was completed in the beginning 
of the year 1868, by the issue of shares in the capital of the Imperial 
Ottoman Bank to the amount of 260,0007. (part of the total capital 
of 2,700,0007.) to the shareholders of the Ottoman Bank of London, 
and the business in London of the Imperial Ottoman Bank as 
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bankers was then commenced in London, nnder the management 1874 
of the London members of the committee hereinafter referred to, attobhby" 
in the premises theretofore occupied by the Ottoman Bank of ^^°^^ 
London. The remainder of the capital was sabscribed in Oonstan- 
tinqplOy Paris^ London^ and other places. Immediately on the 
formation of the Imperial Ottoman Bank, preparations were made 
to commence business in Constantinople, and it actually com- 
menced business there on the 1st of Jane, 1863. 

18. The afiSedrs of the Imperial Ottoman Bank were then, and 
have ever since continued to be, regulated by a concession from 
the Goyemment of Turkey and certain statutes. (1) 

19. By the concession the bank is established as a state bank 
for the Ottoman Empire. It is made subject to the general laws 
of the Empire^ and its seat is fixed at Constantinople, with poww 
to establish branches and agencies at other places. 

20. The concession provides that the Ottoman government 
shall exercise its control over the bank by means of a high com- 
missioner chosen by the government, who has the right to take 
cognisance of its operations, though without power to interfere in 
its administration, and who is to see to the faithful execution of 
the statutes. It farther provides that the bank shall be adminis- 
tered at Constantinople by a board of two or three members, and 
a council of administrators of three members, both to be named 
by a committee chosen by the London and Paris founders, and 
this committee is to have power, in conformity with the statutes, 
to guide, control, and superintend the operations of the bank. 

22. The concession grants to the bank, in addition to the right 
of carrying on the ordinary business of bankers, the exclusive 
privilege of issuing in Turkey notes payable to bearer on demand, 
payable at Constantinople or at the branches. These notes are 
made legal tender in certain parts of Turkey. They must be in 
the Turkish language, and must bear the seal of the high com- 
mission of the government. 

23. The concession charges the bank at Constantinople with all 
the operations of the government treasury ; that is to say, the 
receipt of all the revenues of the empire coming to the impe- 

(1) A translation of the concession the material parts are stated in the 
and statutes accompanied the case; following paragraphs. 
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rial treasury at Constantinople^ and the payment of all drafts 
~ issued upon it by the minister of iSnance. The bank may further 
be charged at certain branches in Turkey with the receipt of 
the provincial revenues. For these services the concession pro- 
vides that the bank is to receive a fixed annual payment of 
20,000i 

24. The concession specially charges the bank with the payment 
of interest upon, and the redemption of the Public Interior Debt, 
and with the transmission of funds for the payment of interest and 
redemption of the Exterior Debt, for which it is provided that the 
bank shall receive a commission at a fixed rate of 1 per cent. 

25. The concession further constitutes the bank the recognised 
financial agent of the government both at home and abroad^ and 
charges it with all operations concerning the withdrawal from 
circulation of the beschliks, a kind of paper money then in circu- 
lation. 

26. By the statutes above referred to it is declared that the 
bank is formed for the purpose of carrying into effect the privilege 
of the bank as defined in the concession, and the operations to 
be undertaken are defined in accordance with the concession. By 
the statutes the seat of the bank was fixed at Constantinople, 
where, accordingly, as already stated, in or about the month of 
June, 1863, and some months after the commencement of its busi- 
ness in London, the bank commenced business. By the same 
statute the bank was" authorized to establish such branches and 
agencies as it should think fit. 

27. By the statutes the administration of the bank in Constan- 
tinople is confided to a director-general, one or two assistant direc- 
tors, and a council of administration of three members. These 
are appointed by a committee of from twenty to twenty-five 
members, of whom ten at least must be English or resident in 
England, and ten at least French or resident in France. This 
committee has the general guidance, control, and superintendence 
of the operations of the bank, and its members are elected by the 
general meeting of shareholders. The statutes further require 
that the committee shall meet four times a year alternately in 
London and Paris, and the committee has, in fact, met and still does 
meet sometimes in London and sometimes in Paris. The execu- 
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Hon of the decision of the committee, and the more immediate 1874 
supervision of the affairs of the bank, is assigned under the attobkbt 
statutes to a sub-committee (appointed by the general committee)^ Gbnkbal 
consisting of eight members, of whom four are chosen from the alixandeb. 
English and four from the French section of the general com- 
mittee. 

28. It is provided by the statutes that the London members of 
the committee shall be chained, under the control of the sub- 
committee, with the management of the London agency of the 
bank ; and since the early part of 1863, when the business of the 
bank in London commenced, until the present time, the London 
business of the bank, being the ordinary business of bankers, has 
been carried on under the management of the London members 
of the committee in premises in the city of London. The said 
last-mentioned persons have the receipt of all the gains and profits 
arising and accruing from the trade and business of the bank 
carried on within Great Britain* 

29. It is provided by the statutes that the annual and extra- 
ordinary general meetings shall be held at such places as the com- 
mittee shall fix ; such meetings in fact have always been and still 
are held in London, and at such annual general meetings the 
report of the committee, with the accounts for the preceding year, 
are received, the dividends are declared, and members of the 
general committee are elected. 

On the 3rd of April, 1872, the following return was made by 
the defendants on behalf of the bank : — ** The London agency act 
in the character of agents for the Imperial Ottoman Bank, which 
resides at Constantinople, in the empire of Turkey. The said 
London agency consists of the following persons [here followed the 
names of the defendants]. The amount of profits and gains accru- 
ing to the said bank from the trade of bankers exercised within 
Great Britain, viz., at London, for the year ending 5th April, 1872, 
computed on a fair and just average of three years ending the 
Slst December, 1871, the last-mentioned day being the day on 
which the accounts of the said bank have been usually made up, 
and deducting the part on which income-tax has been already paid 
by deduction, is 40,0007. The London agency of the bank decline 
to make any return of the profits accruing to the bank from 

YoL. X. D 3 
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1874 brudness carried on by the bank elsewhere than in the United 

Attobxr Kingdom, being adyised that' such profits are not liable to income- 

^^^ tax.^' 

Albxaxdib. , The defendants also made a return under 16 & 17 Vict. c. 34, 

8. 10, of moneys intrusted to them for the payment of dividends 

upon shares of the bank to persons in the United Kingdom. 

The Clommissioners of Inland Bevenue contended that the bank 
was bound to make a return of all its annual profits, whether made 
in the United Kingdom or not, and was chargeable thereon under 
Schedule D. 

The question for the opim'on of the Court was, whether the 
bank were bound to make a return of and were chargeable upon all 
its annual profits, whether made in the United Kingdom or else- 
where, or whether they were only bound to make a return of and 
were chargeable upon the profits made in the United Kingdom, 
and of so much of the profits made abroad as were remitted to 
this country for distribution in London. 

Sir JB. BoffgaUay, AO. {HoUcer, 8.Q., and Finder with him), for 
the Crown. The Imperial Ottoman Bank is a person " residing 
within the United Kingdom," within the meaning of the first 
clause of schedule D. If an individual resident in a popular 
sense in one country, that is, haying there his private estab- 
lishment where he lived and slept, had also establishments in 
other countries where he carried on business, not merely through 
agents, but directly by his clerks and servants, he would properly 
be said to reside wherever he so carried on business. Admitting 
that in the case of a natural person so carrying on business, he 
would only be liable to assessment on the whole of his profits if 
he were resident in the United Kingdom in the sense of living 
and sleeping there, the case is different with respect to a cor- 
poration, which cannot have a residence in the same sense as a 
natural person. Such a body has no locality except by its acts 
and must be said to reside where its substantial business is 
carried on. It was on this principle that in Newby y. CoKa 
Patent Firearms Man¥factwring Co. (1) it was held that a foreign 
corporation so carrying on business in England could be served 
(1) Law Rep. 7 Q. B. 293. 
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with process here. In the case of the Imperial Ottoman Bank 1874 
a residence of this kind is clearly shewn. Not only is it the ~~a! 



successor to an English corporation, the Ottoman Bank of Lon- ^^b^u^al 
don, and carries on the same banking bnainess on the same AxnAirDKH. 
premises, bnt it appears from its mode of carrying on its general 
business that London is its head quarters, the accounts being 
made up, the annual meetings held, and dividends declared here. 
The case of SvJley v. Attorney Oenercd (1) is not opposed to this view, 
for, in the first place, the decision there turned on the question, 
whether there was any trade carried on in the United Kingdom 
within the second clause of schedule D, as to which the Exchequer 
Chamber held that there was not ; and, in the second place, the 
case related to a partnership of individuals residing in different 
countries, and not to the case of a corporation. 

[Kellt, C.B. If carrying on business constitutes residence, what 
is the meaning of the words in the second clause of schedule D, 
'' although not resident within the United Kingdom ** 7] 

The second clause, although applicable to natural personef, is not 
applicable to corporations, whose residence must be determined by 
tbeur operations, or is only applicable where they do not carry on 
business directly. 

MaUhews, Q. 0. (Arthnr Wibon with him), for the defendants. The 
words referred to by the Court are a conclusive argument against 
the construction contended for by the Grown ; and it is further 
shewn by s. 39 of 5 & 6 Vict c. 35, that the word ^ residence ** is 
used in these Acts by the legislature in its ordinary sense. No 
such distinction as is suggested between a natural person and a 
corporation is drawn by the Act, which only taxes a corporation 
as a ^ person ;" and, unless residence in the case of a corporation is 
something altogether different from residence in the case of a 
natural person, the case of SuUey v. Attorney OenercU (1) is an 
authority for the defendants ; for if the firm in question could have 
been treated as resident here on the ground of its carrying on 
business here, it would have been unnecessary to consider whether 
the case fell within the second clause of schedule D ; it would 
have fallen within the first. But there is no difficulty in de- 

(1) 5 H. & N. 711 ; 29 L. J. (Ex.) 464. 
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1874 tennining what is the residence of a corporation. It resides in the 
"^TioBNiT place where its legal seat is, that is, in the country by yirtue of 
Gbkbral ^i^QgQ laws it was created and exists. Its status may be and is re- 
Amxakdeb. cognized by the laws of o|her countries, so as to give effect to its 
transactions abroad, but its seat and residence can only be in tho 
country where it is constituted. The position of a corporation 
beyond the limits of its own state has been freq^uently considered 
in the United States, where each state has the power of creating 
corporations, and in a series of decisions this view has always 
been taken : Bank of Aufftuta y. Earle (1) ; Ohio and Miasimppi By. 
Co. Y. Wheeler (2) ; BaUimore and Ohio By. Co. v. Olerm (3) ; Blaeh- 
stone Manufadurinff Co. y. InhabUants of Blaehstone. (4) The 
Imperial Ottoman Bank, therefore, being a Turkish corporation, 
and existing only by virtue of the law of Turkey, which fixed 
its seat at Constantinople, resides in Turkey, and in no other 
country. The case of Newly v. CoWs Patent Firearms Mann- 
factimng Co. (5) has no bearing on the question of residence; 
the decision was, not that the defendants resided in England, but 
that their manager here was an ofScer who might be served with 
process. The question was one of jurisdiction, and jurisdiction 
does not depend on residence, but on the party served being 
within the territorial jurisdiction of the Court ; there the party 
served, being within the jurisdiction, was held to be such a person 
as, in case of a corporation, is appointed by statute as the person 
to be served with process. 

A case more nearly in point is Kilkenny and Cheat SotUhem and 
Western By. Co. v. FeUden (6), where it was held that an Irish 
corporation suing here must give security for costs, although the 
office of the company, where all its business was transacted, and 
all its property were in England, and four-fifths of its share- 
holders resided here. And in cases under the County Court Act, 
9 & 10 Vict. c. 95, ss. 60, 128, where the question has arisen, 
whether a railway company resided or " dwelt " within a county 
court district, it has been always held that it ^' dwelt" at its 



(1) 13 Peters, 619, 588, 689. 

(2) 1 Black, 286, 295. 

(3) 28 Maiyland Bep. 287. 



(4) 13 Gray (79 Mass. Bep.), 488. 

(5) Law Bep. 7 Q. B. 293. 

(6) 6 Ex. 81 ; 20 L. J. (Ex.) 141. 
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principal place of business only : Adams v. Ghreat Western By. 1874 
Co. (1); Shids y. Chreat Northern By. Co. (2) ; Brovon v. London attobhet 
a/nd North Western By. Co. (3) If it becomes necessary to in- ^^'^^^ 
quire where the real head-quarters of the Imperial Ottoman Aubxahdeb. 
Bank were by reference to its operations, it can hardly be doubted 
that its principal operations are in Turkey, where it is a bank of 
issue, and is the state bank, and is charged with the collection of 
the revenue, and is subjected to the supervision of the gorem- 
ment» and receives a subsidy from the state in respect of the public 
business transacted by it, while it acts in England only through 
its London agency. The proposition contended for by the Crown 
would lead to tl^e practical absurdity and injustice, that a cor- 
poration which carried on business in several countries would be 
liable, under statutes similar to the Income Tax Act, to be 
taxed in respect of its whole profits in each country, in addition 
to the taxation imposed on dividends payable to the shareholders 
receiving payment through funds transmitted to this country. 
HoUer^ 8.0., in reply. 

Kellt, CJB. The question in this case is, whether the defend- 
ants, who represent a banking corporation called the Imperial 
Ottoman Bank, are liable to be assessed to the income tax in 
respect^ not only of the profits realised by the branch or agency of 
the bank established in London, amounting to 40,00021, as to which 
they admit their liability, but upon the whole profits of the corpo- 
ration realised in England, France, Turkey, or elsewhere, which 
amount to no less than 278,395Z. ; and this question is, no doubt, 
one of great importance to the Imperial Ottoman Bank and other 
corporations similarly situate. 

It is contended on behalf of the Crown that they are liable to 
be assessed in respect of the whole of their profits, on the ground 
that the corporation comes within the first clause of schedule D to 
16 & 17 Yict c 34, s. 2, which provides that income tax shall be 
payable ** for and in respect of the annual profits or gains arising or 
accruing to any person residing within the United Slingdom, from 
any profession, trade, employment^ or vocation, whether the same 

(1) 6H.&N.404; 30Ii. J.(Ex.)124. (3) 4 B. A S. 326; 32 L. J. (Q.B.) 

(2) 80 L. J. (Q.B.) 331. 318. 
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1874 shall respeotiyely be carried on in the United Eingdom or else- 
Attovnet" where"; and the question, therefore, is, whether this corporation, 
Gensral ^Yie Imperial Ottoman Bank, can be said, on the £Gu;t8 stated, to 
Alexatoeb. reside within the United Kingdom. Now, I am clearly of opinion 
that upon the case now before the Court, the Imperial Ottoman 
Bank cannot be said to be resident in this country ; that the busi- 
ness carried on in London is a mere branch or agency, and not 
the bank itself; and that London is not the chief seat of carrying 
on the business of the bank. This is, I think, condusively settled 
by the language of what we may term the charter of incorpora- 
tion, that is, the convention relating to the concession, the 6th 
article of which is as follows : ^ The seat of the bank shall be at 
Constantinople ; with the authority of the government it shall 
establish as many branch establishments and agencies as it may 
judge convenient " ; in conformity with which the statutes of the 
bank provide, art. 4 : *' The society has its seat at Constantinople, 
it can establish as many branches and agencies as it may think 
fit." I^ therefore, this corporation can be said to be resident any- 
where, I am of opinion that it must be resident in Constantinople, 
where alone it has its ^seat," under the express terms of its 
charter; and the branches or agencies, which it establishes in 
London, Paris, or elsewhere, are not the establishment, the bank 
itself, but only branches of that bank which has its seat at 
Constantinople. 

Beyond the language of the concession, which is plain and dear 
enough, and cannot well admit of any other oonstruction, it may 
be observed that the establishment ^in London is throughout 
alluded to in the case not as the chief seat of the society, or as 
the corporation itself but as an agency. Thus, in the return 
made by the defendants it is stated (and there is nothing in the 
case to control or qualify the language used), '^The London 
agency act in the character of agents for the Imperial Ottoman 
Bank, which resides at Constantinople, in the empire of Turkey " ; 
so that the establishment in London is described and, having 
reference to the charter or concession, is correctly described as 
'* the London agency " merely. I think, therefore, that we cannot 
hold that this is a corporation residing in the United Eingdom 
within the 1st clause in schedule D. 
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It is important to observe the distinction between the liability 1874 
of a person and that of a corporation. If a person resided in attobnby 
London deriving profits fix>m some business carried on either in ^^^^ 
the United Kingdom or elsewhere, he would be liable only for the Albxakdkb. 
profits which he himself personally acquired. If he had a bank- 
ing house at London, another at Paris, and another at Constanti- 
nople, he would of course be entitled to the aggregate profits of 
the whole three, and would be liable to assessment in respect of 
the aggregate amount But if he carried on business in this way 
in partnership he would be liable, not for the whole profits of the 
undertaking, but only for his share of the profits, whatever it 
might be. If, however, we were to hold this corporation to be a 
person residing in the United Eingdom, then the corporation, 
acquiring the whole aggregate profits, would be liable to assess^ 
ment upon the aggregate amount 

If, then, this corporation is not within the 1st clause of 
schedule D, I do not think it is necessary to say more than that 
the 2nd clause is one which may well be held to provide for the 
case. Here, therefore, a branch establishment existing within the 
United Eingdom, and a profit to the extent of 40,0007. a year 
being realised at this branch, the corporation, as represented by 
the defendants, are liable to assessment on that amount, and no 
more. 

Cleasbt, B. I am of the same opinion. The question arises 
Upon the first branch of schedule D. The word " person " is used 
both in the first and the second branches ; but we must recognise 
a corporation as coming within the meaning of the word " person " 
in both branches, because, by the 5 & 6 Vict. c. 35, s. 40, an officer 
is appointed to make the return in respect of a corporation, which 
return has been so made in the present case. It has not been 
contended — ^it cannot be said — that the whole business of the cor- 
poration is ''carried on" in London. Some of the paragraphs of the 
case, indeed, shewing that the annual general meetings of share- 
holders have always been held in London,' seem to point in that 
direction; but that proposition has not been contended for. 
Therefore we have to deal with this question merely upon the 
words '' any person residing in the United Eingdom." Now, if re- 
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1874 sidence could not be predicated of a corporation, if the idea were 

Attobn«t ^^* applicable to a corporation under this Act of Parliament, 

GxKXBAL then, of conrse, the first branch of the schedule could not apply. 

Albxahdeb. The argument, however, is not put upon that ground ; and we 

have to consider whether it is made out, not only that the word 

** person " is fulfilled by this body, which is a corporation, but 

whether the terms ** residing within the United Kingdom" are also 

satisfied. Now, no doubt, in speaking of a corporation, which is a 

difierent thing from the persons composing it, there is a difficulty 

iu dealing with the question of residence ; but without defining 

the word ** residence," which I should not attempt to do, there are 

in the Act certain clauses which limit its meaning, and give us 

some guide in considering whether a person does or does not come 

within the words " residing in the United Kingdom." 

The learned counsel for the defendants has referred us to the 
case of SuUey v. Attorney Oenerdl (1), as if it decided that a part- 
nership which carried on a business in England could not be 
regarded as resident here. But, in point of fact, the case does not 
decide that, because what was held in that case was, that there 
was no business at all in England which was liable to income tax. 
I do not, therefore, regard that case as having any bearing on the 
present, in which undoubtedly business is carried on here. 

But to what do the learned counsel for the Crown refer as 
shewing that this corporation can be regarded as residing in 
England ? They refer to the various sections of the case, which 
shew that certain acts were done here ; buty following the course 
taken by the Lord Chief Baron, it appears to me sufficient to say 
that, looking at the constitution of the Imperial Ottoman Bank, 
we can see it did not carry on business in England in such a 
sense that we should be justified in saying it resided here. The 
Ottoman Bank of London had undoubtedly carried on its business 
in England, and had resided here ; but that bank transferred its 
business to the Imperial Ottoman Bank, which was quite a dif- 
ferent institution ; and when we refer to what it is, we find that 
it is established as the state bank for the Ottoman Empire, that its 
seat is fixed at Constantinople ; that the concession grants to it, 
in addition to the right of carrying on the ordinary business of 
(1) 6 H. & N. 711 ; 29 L. J. (Ex.) 464. 
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bankers, the exclusive privilege of issuing in Turkey notes payable iS74 
to bearer on demand, payable at Constantinople or at the branches, ^A^ro^njY 
which notes must be in the Turkish language and must bear the seal ^»«Ral 
of the high commissioner of the government. Then the concession Alsxander. 
charges them with the receipt of all the revenues of the empire 
coming to the imperial treasury at Constantinople, and the pay- 
ment of all drafts issued by the minister of finance ; and, as a 
bank, they are to be paid in a particular way in respect of all 
these matters. It certainly appears to me that it would be most 
unreasonable to say that the bank, when it issued notes in the 
Turkish language constituting the currency of Turkey, could be 
regarded in any sense as carrying on its business in London ; and 
in the same way it would be wholly unrefisonable to regard a 
bank, the business of which was to receive all the revenues of the 
empire coming to the imperial treasury at Constantinople and to 
pay all drafts there for carrying on the government, as carrying 
on its business in London, so as to be regarded as resident there. 
This is really sufScient for my judgment in this case, which is, 
that it is not made out that the Imperial Ottoman Bank is resident 
in England, or is even carrying on its business here, although 
some of its business is carried on here; and the judgment of the 
CSourt must therefore be for the defendants. 

Amphlett, B. I am of the same opinion. The question en- 
tirely depends on whether or not, under the circumstances of this 
case, the Imperial Ottoman Bank is a '^ person residing within the 
United Kingdom " within the meaning of this Act of Parliament. 
Now, the way in which the Attorney General first proposed to 
argue (though he afterwards very fairly retreated from that posi- 
tion) ,was this, that a person carrying on business in London 
or elsewhere might be said to reside where he was carrying on 
business ; so that, if he had two or three establishments in dif- 
ferent countries, he might be said to reside in any of these countries. 
But, on my putting to him whether, in the case of a person, say, 
for example, M. Lafitte, living in the ordinary sense only in Paris, 
but having an establishment in London carried on in his name 
by his agents, he could say that such a person could be regarded 
as residiDg in London as well as in Paris, so as to be chargeable 
You i E S 
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with the whole of the profits which he made, not only in London, 
but in Paris, he said that he did not wish to carry his argument 
so high; and, indeed, this would be attended with such monstrous 
injustice that I was not surprised he- did not insist on it But if 
that is so — ^if an individual cannot be said to reside whererer he 
carries on his business, how can a foreign corporation be said to 
reside within the kingdom for no other reason than that it carries 
on business there ? It must follow the same rule. 

What, then, is the reasonable meaning of a corporation residing 
anywhere*? It appears to me that it is this, that a corporation may 
be said to reside wherever it has its seat Now, here, any one looking, 
not only at the language of the concession which estaUishes the 
bank abroad, but at the duties which it has to discharge, would, I 
think, hesitate to say that this bank, which exists only as a cor- 
potiation in Turkey, and is not a corporation anywhere else, and 
which has its seat in Constantinople, resides in the United EingdonL 
We should be putting a very great strain on language if we were 
to hold that because a foreign corporation is, not only in language 
but according to the facts, carrying on a branch business in Lon- 
don, — the main part of its business, and the most important part, 
being in Constantinople, where it is the Imperial Bank, — ^that cor- 
poration is residing as a corporation within the United Kingdom. 
For these reasons I think the first part of the question must be 
answered in the negative. 

Judgment for the defendatUsif 

, Attorney for the Crown : SolicUor of Inland Bevenue. 
Attorneys for defendants : Bireham dt Co. 
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BAXENDALE Am Ormas v. LONDON, CHATHAM, and DOVER 

RAILWAY COMPANY. 



Damages-^Beeavery of Costa of LUigtUion — Separate Contrade— Proximate 

Cause, 

H. haying contracted with the plaintiffs, who were camera, for the carriage of 
two pictures fi?om London to Paris, the [plaintiffs contracted with the defendants 
for the carriage by the defendants of the pictures over a part of the distance. The 
pictares were damaged on the journey by the defendants' negligence. H* there- 
upon brought an action against the plaintiffs, who gave notice of it to the defend- 
ants, and requested them to defend it. The defendants refused, and told the 
plaintiffs to take their own course. The plaintiffs defended the action brought 
against them by H. without success, and then brought an action against the de* 
lendantB to recover not only the damages found by the jury to have been 
iflntahied by H., but also the costs of the unsuccessful defence. The defendants 
paid the damages into court, and disputed their liability as to the costs : — 

Hdd (revernng the judgment of the Court below), that the costs were not 
reooverable, inasmuch as they could not be considered as the natural consequeoce 
of the defendants' de&ult^ the contracts between H. and the plaintiffs, and between 
the plaintiffs and t^e defendants having been separate and independent 
Mors Le Blanch v. WUeon (Law Bep. 6 C. P. 227) (Lush, J., dissenting) dis- 
approved. 

Appeal from a decision of the Court of Exchequer, discharging 
a rule to enter a verdict for the defendants. 

The facts of the case are as follows : — On the 6th of October, 
1871, Bobert Harding delivered to the plaintiffs, who are carriers 
and forwarding agents, a case containing two pictures for transmis- 
sion to Paris ; and at the same time his agents filled up and signed 
a foreign declaration and consignment note, in which the value of 
the pictures was stated to be 10007. On the same day, the plain- 
lifEs delivered the case to the defendants to be forwarded to their 
agents at Calais. A consignment note was signed by the plaintiffs, 
describing the goods as ** one case picturoEf, value 10002." This 
consignment note was subject to various conditions, exempting the 
defendants from liability in certain contingencies, which however 
did not happen. The case was forwarded by the defendants and 
reached Dover safely ; but in course of shipment was, through the 
n^ligence of their servants, dropped into the sea and the pictures 
were damaged by sea water. The defendants having informed 

E 2 z 
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1874 the plaintiffs of the accident, the plaintiffs on the 11th of Octo- 
Bazenbale ber, wrote them as follows: ''The senders of the goods have 
jjf^^l^Qg been to examine them, and state that the pictures are utterly 
^HACTAv, spoiled and the* amount given in the declaration does not near 
Bailway Ck>. cover the value thereof, and a claim will be made. We are 
afraid you are not, under the circumstances, protected by the 
Carriers' Act for the damage done, and we shall be glad to 
know if you will accept the claim, or what you intend doing in 
the matter." The defendants, on the 24th, replied, declining all 
liability. On the 28th of November Harding made a claim of 
10007. on the plaintiffs, who refused to entertain it, on the ground 
that the pictures had not been insured in accordance with the 
Carriers Act. He thereupon commenced an action against them, 
and they wrote to the defendants on the 12th of December, inform- 
ing them of the fact in these terms : — " A writ has now been 
issued : will you kindly inform us whether you will defend by your 
own solicitors, or if you wish us to do so on your account? It 
would be a great mistake to have two actions: one against us 
and then another against you," Not having received any answer, 
on the 15th of December the plaiutiffs again wrote, '' requesting 
instructions," and on the same day the defendants' attorney 
wrote: — "I am unable to give you any instructions,5but must 
leave you to deal with the case as you think fit. I am not aware 
whether, when the case of pictures was delivered to you for car- 
riage, a declaration was made and insurance paid. This com- 
pany received it only as an ordinary parcel.'* On the 8th of 
January, 1872, declaration was delivered in Harding v. Baaendale 
and Others^ and on the 13th of January the plaintiffs forwarded a 
copy of it to the defendants' attorney, again requesting the de- 
fendants to undertake the defence or, if not, to make any sugges- 
tion as to the defence which should be raised. They added, " The 
defendants will hold your clients responsible for the damages 
which the plaintiff may be held entitled to recover as well as for 
the costs which the defendants may incur to the plaintiff and to 
their own solicitor in defending the action." The defendants' 
attorney replied on the 16th of January, declining to offer any 
suggestions as to the defence of the action. 

The plaintiffs continued to defend the action, although th^ 
received, whilst it was still pending, an opinion from their counsel 
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that the Carriers Act afforded so defence, and that they would not 1874 
be sncoessfoL Bazbndale 

They pleaded the general issue, liberty being given them by a j^^iy^y^ 
consent order to raise, under this plea, the defence that they had Chatham, 
received the goods as mere forwardmg agents, and also that they Railway Co. 
were protected by the Carriers Act 

A part of the expenses incurred related to special defences set 
up by them and the remainder to the value of the pictures. Upon 
receiving notice of trial they again communicated with the defend- 
ants, who however continued to decline to make any suggestion as 
to the defence. The plaintiffs having delivered their briefs were 
again advised that the Carriers Act afforded no defence. They 
wrote on the 19th of June, 1872, to inform the defendants of the 
unfavourable opinion they had received, and asked whether they 
should endeavour to settle the action. The defendants' attorney 
replied, ** I cannot, under the circumstances of the case, -take any 
course implying assent on the part of the company to the settle- 
ment of the actioD, as they are prepared to defend any proceedings 
against them on the question of legal liability." 

The cause of Harding v. Baaendale and Others was tried in 
November, 1872, and resulted in a verdict for the plaintiff for 
6502. The plaintifis' costs were taxed at 248Z. 13& 4(2., which, with 
the damages, the plaintifb paid to Harding. The plaintiffs' own 
costs amounted to 2602. 4^. The present action was brought to 
recover firom the defendants 6502. and the costs incurred by the 
plaintiffs in the defence of the former action. The defendants 
paid 6502. into court, and denied liability as to the costs. 

The cause was tried at the Surrey spring assizes, 1873, before 
Cockbum, C. J., when the above facts were admitted and a verdict 
entered for the plaintiffs for the amount of the two bills of costs 
in addition to the 6502., with leave to move to enter a verdict for 
the defendants, or to reduce the damages to an amount to be 
settled by the Master. A rule was afterwards obtained accord- 
ingly. 

June 13, 1873. Watkin WiUiams, Q.C., and Murphy, shewed 
cause. They relied on Mars Le Blanch v. WUson (1) on the 

(1) Law Rep. 8 C. P. 227. 
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1874 question of the plaintiffs' right to recover the costs. The plaintiffs 

Baxendalb to^^ under the circumstances a reasonable course in defending the 

j^^ action. It was true they had been advised that the Carriers Act 

Ohatham, was no defence, but as they knew the defendants intended to rely 

Bailway Co. npon it they were justified in setting it up. Moreover, they were 

bound to incur some expense in having the damages ascertained. 

Day, Q.C7., and W. O. Earrisorhy supported the rule, and con- 
tended, first, that the contracts between the plaintiffs and Harding, 
and between the plaintiffs and defendants, being entirely distinct, 
the costs incurred in defending Harding's action could not be con- 
sidered as in any sense the natural consequence of the defendants' 
breach of contract ; and, secondly, that the plaintifb had not taken 
a reasonable course under the circumstances. 

Cur. adv. i;t(2f. 

June 27. The judgment of the Court (Bramwell and Cleasby, 
BB.), was delivered by 

Cleasby, B. This was one of those cases in which a person 
incurs a responsibility in consequence of the neglect or defiault of 
another in some duty owing to him, and a question of some diffi- 
culty arises in it as to how far he can make that other responsible 
for costs he has incurred in defending an action brought against 
him. 

It appears that the plaintiffs had received from Harding two 
pictures to be forwarded to Paris. They delivered them to the 
defendants, by whose negligence the pictures fell into the water 
and were damaged. A claim was then made against the plainti£& 
by Harding, and an action brought by him against them. Now, 
in the first instance, the plaintiffs could obtain very little informa- 
tion to guide them, either in defending the action or in settling 
it. They could not pay money into Courts for the damage done 
by the water to the ^pictures was difficult to ascertain without 
a regular inquiry by persons competent to deal with the matter. 
Having regard to the nature of the claim, we certainly think they 
could not be expected either to settle the daim before action or to 
pay money into Court; and we think it was the necessary conse- 
quence of the defendants' neglect that the plaintifib should be put 
to the expense of ascertaining in a proper way the amount of their 
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liability to Haiding, in order that they might recover over agaizist i874 
the defendants. So far, therefore^ as regards the part of the nxle bazxhmuT 
which asks that the verdict should be entered for the defendants, lo^^^ 
we think it should be discharged ; for clearly the plaintiflGs were Ghathait, 
entitled to some costs. Railway Go 

Then the question arises whether this was a case in which the 
plainti£b acted fairly and reasonably in defending to the end the 
action brought against them by Harding ; and in considering this 
question we think we ought to abide by the rule laid down, or 
rather, I should say, acted upon, in Mors la Blanch v. Wilson (1), 
according to which a jury are to give such costs as were reasonably 
incurred by the plaintiff in the action brought against them, 
either in defending the action or otherwise ascertaining the 
amount of liability. I have already called attention to the nature 
of the case ; I will proceed to consider the conduct of the present 
defendants in reference to the claim. As soon as it was made the 
now plaintifib wrote to the defendants giving them notice^ and 
asking for their advice and assistance. A long correspondence 
ensued, and eventually the defendants declined all liability in the 
matter, and left the plaintiff to take their own course. Still the 
plaintiffs continue to urge the defendants to do something, and on 
the 12th of December write : '* A writ has now been issued. Will 
yon kindly inform us whether you will defend by your own soli- 
citor, or if you wish us to do so on your account ? It would be a 
great mistake to have two actions — one against us, and then another 
against you.'' Unfortunately this is what has taken place, but 
certainly through no fftult of the plaintiffs. The defendants con- 
tinned to keep them at arm's length, and insisted that, if necessary, 
they would avail themselves of the protection of the Carriers Act. 
The result is, that the plaintiffs did all they could to prevent two 
sets of costs from arising; and it appears to us that the fault 
having been that of the company, they might fiurly and properly 
have taken on themselves the defence of the action brought by » 

Harding. Instead of doing so, they left the plaintiffs to make the 
best of the case they could. 

Under these circumstances, the result is that the plaintiGb are 

(1) Law Eep. 8 G. P. 227. 
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1874 entitled to reoover from the defendants all coBts incurred in having 

l^AXENDALB ^^^ amount of their liability ascertained, and also all coats attri- 

^' butable to the defence raised under the Carriers Act. They are 

Chatham, not entitled to the costs of any defence peculiar to themselves 

Kailwat Co. — such as that they were mere forwarding agents and not carriers. 

It is true that we think the defence, under the Carriers Act, could 

not be successfully set up ; but still we are of opinion that it was 

quite justifiable on the plaintiffs' part, not only to have the amount 

of liability established by a jury, but also to put forward the 

Carriers Act as a ground of defence, as the defendants to the last 

insisted upon it We cannot deal with the figures, but with the 

guide we have given, the parties ought to be able easily to settle 

the amount 

Btde disekarged. 

From this decision the defendants appealed. 

' Dec. 1, 2. W. O. Earrum {Day, Q.C., with him), for the de- 
fendants, contended that the costs incurred by the plaintiffs in 
Harding v. Baxendale were not the natural consequence of the 
defendants' act The contracts between the plaintiffs and Harding 
and between the plaintiffs and defendants, were entirely distinct. 
[He was stopped.] 

W. WiUiams, Q.C. {Murphy, Q,C., with him), for the plaintiffi. 
The plaintiffs were bound to incur some expense in ascertaining 
the real amount of their liability to Harding. They might, it is 
true, have let judgment go by default ; but having regard to the 
defendants' conduct and insistence that the Carriers Act was a 
defence, they were not acting unreasonably or improperly in de- 
fending the action. The defendants throughout appear to have 
thought that the Carriers Act was a defence, probably on the 
ground that although a declaration of value was made no in- 
creased rate of charge was paid : see, however, Behrens v. Oreai 
Northern By. Co. (1) The costs incurred were, therefore, the 
legitimate consequence of the defendants' breach of duty ; and 
the case of Mara U Blanch v. WUson (2) is strictly applicable. 
There, as here, there were two contracts. 

(1) 7 H. & N. 960 ; 31 L. J. (Ex.) 299. (2) Law Rep. 8 C. P. 227. 
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[QuAiN, J. That case prpceeded upon a dictum of Parke, B., 1874 
in Tindal v. BeU, (1)] Baxendale 

The principle of the case is a sound one wherever a claim for ^0^,^ 
unliquidated damages is preferred which requires inyestigation. Chathak, 
He also cited Bolph y. Crouch (2) ; Ogle y. Earl Va/ne (3) ; Mayne Bau^way Co. 
on Damages, 2nd ed. by Lumley Smith, p. 43. 

LoBD CousBiDGE, C.J. In this case a claim is made against 
the defendants for the costs incurred by the plaintiffs of an un- 
successful defence offered by them to an action brought against 
them by one Harding. It appears that the plaintiffs contracted 
with Harding to send two pictures for him from London to Fans; 
and that afterwards, by a separate and independent contract, the 
defendants agreed with the plaintiffs to carry the pictures. In 
the course of the transit, through the defendants' negligence, the 
pictures fell into the sea and were damaged. Harding thereupon 
brought an action against the plaintiffs^ who took legal advice, and 
were told, and rightly told, that they had no defence. The 
plaintiffs communicated this fact to the defendants, and a long 
correspondence ensued, the substance of which was that the 
defendants said to the plaintiffs, ^^Take your own course in 
Harding's action. We will have nothing to do with it. When 
the time comes for you to attack us we shall defend ourselves." 
The plainti£&, however, persisted in defending Harding's action, 
and it went to trial. The plaintiffs were defeated, and then com- 
menced this action, in which they sought to recover from the 
defendants, not only the damages assessed by the jury as the 
value of the pictures, but also the costs of their unsuccessful 
defence. The defendants paid the damages for the injury to the 
pictures into C!ourt, and denied any further liability. The Court 
of Exchequer have decided upon the authority of Mors le Blaneh v. 
WUson (4) that they are liable to those costs, or, at all events, to 
so much of them as were incurred by the plaintiffs in ascertaining 
the amount of their liability to Harding, and in relation to the 
defence of the Carriers Act. I am of opinion that this decision is 

(1) 11 M. & W. 228, at p. 231. (3) Law Bep. 2 Q. B. 276 ; Law 

(2) Law Bep. 3 Ex. 44. Bep. 3 Q. B. 272. 

(4) Law Bep, 8 C. P. 227. 



42 OOUBT OF EXGEmQUEB. [L. B. 

1874 erroneoTifl. The defence was not, in my judgment^ a reasonable 
BamndauT defence. It was without any foundation in law, and theie was no 
LoRDOK authority from the defendants^ either express or implied, to set it 
Chatham, np« 

Railway Co. This, howeyer, does not dispose of the whole of the plaintiffs* 
claim. For it may be said ** True, the defence was ill-advised and 
unauthorized ; still the plaintifEs were obliged to do something to 
ascertain their liability, and they at least are entitled to such an 
amount of costs as they would hare incurred had they allowed 
judgment to go by default, upon a writ of inquiry. But I think 
this contention fails also, because it seems to me that the whole of 
the costs were incurred for the plaintiffs' own benefit, and were not 
in any sense the natural and proximate result of the defendants* 
breach of duty. The judgment, therefore, must be reyersed. It 
appears to have proceeded wholly upon the case of Mors le Blanch 
y. Wihon (1), which is certainly yery like this case, and which, if 
necessary, should in my opinion be overruled. 

Keating, J. I am of the same opinion. I think the damages 
here sought to be recovered are too remote. The contract between 
Harding and the plaintiffs is wholly separate from that between 
the plaintiffi and defendants, and any costs incurred by the plain- 
tiff in defending an action by Harding on his contract cannot be 
regarded as the natural and proximate result of the defendants' 
breach of duty. A different question might have arisen supposing 
the defendants had requested the plaintiffs to defend, for in that 
case these costs mighty according to the principles which govern 
actions for money paid, and which will be found in the note to 
Lampleiffh v. BrathwaU (2), have been recovered as nioney paid 
by the plaintiffs for the defendants at their request. 

If the question here were whether the defence was reasonable 
or not, I must say that I think it was entirely unreasonable. But 
this would not dispose of the whole claim. For it might be asked, 
what were the plaintiffs to do ? It has been suggested that they 
should have let judgment go by default^ but that would touch the 
question of amount only, not of liability. 

(1) Law Rep. 8 C. P. 227. (2) 1 Sm. L. C. 6th ed. at p. 142. 
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In Mors Je Blanch v. Wilson (I) it was left to the jury in a very 1874 
similar case to the present to say whether the plaintiff had adopted "baxkhdale 
a reasonable ooarse or not in defending an action for damage ^^^^ 
bronght against him. I believe that in the opinion of my Brother Chathah, 
Lash that case is distinguishable from this one; but I feel great Railway Co. 
di£Scnlty myself in seeing any distinction. I think, therefore, 
that in the Conrt below Mr. Williams had a right to rely upon 
that case as anthoritative, bnt I confess that the decision does 
not appear to me to be satisfactory. The ground of my present 
decision is, that the costs claimed are not the proximate con- 
sequence of the defendants' breach of duty. 

LiTBH, J. I am of the same opinion ; and my judgment pro- 
ceeds upon the ground that the costs claimed are not the natural 
consequence of the defendants' breach of contract, nor were they 
incorred at their request or for their benefit. There were two 
separate contracts; one between Harding and the plaintiffs, and 
the other between the plaintiff and the defendants. The defend- 
ants knew of no one but the plaintiffs in the matter ; and it might 
well have been that the plaintiffs were liable to Harding on their 
ecmtract, and yet that the defendants were not liable to the plain- 
tifib on theirs, or vice vers&. Upon the action by Harding being 
commenced, the plainti£b informed the defendants, who, on the 
15th of December, replied that they were protected by the Carriers 
Act, and that they would have nothing to do with the defence of 
the action. This position they continued to maintain* The 
plaintiffs nevertheless defended Harding's action, but without suc- 
cess, and now claim their costs from the defendants as well as the 
damages (6502.) which they had to pay Harding.] 

Now it should be observed, that the plaintiffs might have sued 
the defendants at once, when the measure of the defendants' lia* 
bility would have been the injury to the pictures. The defendants' 
neglect was in not carrying the goods safely, and the plaintiffs, 
though themselves protected by their contract with Harding, might 
still have recovered against them. This, then, is not as the Court 
below appear to have thought, a case ^* in which a person incurs a 
liability in consequence of the neglect or default of another in 
(1) Law Bep. 8 0. ?• 227* 
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1874 some duty owing to him." The defendants incurred no liability 

BAxM>iajB^ ^ Harding, and their liability to the plainti& was quite apart 

LoOTWN ^^ *^y liability of the plaintiflEs to Harding. The costs of 

Chateau, defending Harding's action therefore cannot be said to be the 

AITS DoVUt 

Bailwat Go. consequence of the defendants' default The two things have no 
connection whatever with each other. 

But the Court below also place their judgment upon the ground 
that it was reasonable that the plaintiffs should hare the damages 
assessed in Harding^s action. It may have been reasonable for 
their own benefit ; but as the defendants could not be bound by 
the assessment, I do not see how it could be for theirs. 

Again, we haye been pressed with the di£Sculty in which the 
plaintiffs were placed ; but as to that the difficulty arises from the 
nature and magnitude of their business, and ought not to influence 
our decision upon the question before us. It remains to add a 
few words with regard to Mors h Blanch y. Wihan (1), upon which 
it appears that the Court below acted. In my opinion there is no 
analogy between the two cases. In that case the amount of 
demurrage aseertaiued in the first action would necessarily be the 
measure of damages in the second ; and, moreover, there the jury 
expressly found that the plaintiff had adopted a reasonable course 
in defending the first action. I think, therefore, that our decision 
in this case is not really in conflict with that of the Court of 
Common Pleas. 

QuAiN, J. If this were a contract of indemnity where, although 
there may be two contracts in form, there is only one in substance, 
our decision might be in favour of the plaintiffs. In such a case, 
a surety who is called upon to pay the debt due or duty owing 
from the principal may well be justified in defending an action at 
the principal's expense. The cases which have been refened to, 
with one exception, are all cases of indemnity, and really have no 
application here. For we have to deal with two separate and 
independent contracts, and it would, it seems to me, be very un- 
reasonable to hold that the plaintiffs should be able to charge the 
defendants against their will and without their sanction with the 
costs of an action brought upon a contract made by the plaintiffs 
(1) Law Rep. 8 C. P. 227. 
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with Hardisg, to which the defendants were no parties and with 1874 
which they had no concern whatever. Bazxndalb 

This case, then, is not one of principal and snrety ; and the ^oinioN 
only gronnd on which the plaintiffs can recover these costs is, Ohatoam, 
that the costs are the natural and reasonable consequence of the Railway Co. 
defendants' breach of contract, and therefore within the well'* 
known rule laid down in Hadley v. Baaendah. (1) But I am 
clearly of opinion that they cannot be so considered. If the 
defendants had chosen to undertake the defence, then no doubt 
an action for money paid would have been maintainable upon 
the principle of the cases cited in the note to LampUigh v. 
BraihwaiL{2) But the evidence here is that, from first to last 
the defendants refused to have anything to do with Harding's 
action. 

With regard to Mors le Blanch v. Wihan (3), that is, I think, an 
authority for the plainti£&. I am unable to distinguish it from 
this case. There, as here, there were two separate and inde- 
pendent contracts; and I do not think, with deference to my 
Brother Lush, that the assessment of damages against Mors le 
Blanch was conclusive in his action against Wilson. But sitting 
here we are not bound by that case, which appears to have pro- 
ceeded upon a mere dictum of Parke, B., in Tindal v. BeU. (4) I 
agree with my Lord and my Brother Keating in thinking it 
wrongly decided. 

Abchibald, J. I am of the same opinion. These costs cannot 
be claimed by reason of the defendants having given any actual 
authority to incur them. Nor were the plaintiffs compelled to 
incur them by reason of the defendants' default. Li other words, 
they were not the natural and necessary consequence of that default. 
The contracts were wholly independent, and the damages recovered 
against the plaintiffs by Harding were not of necessity the same 
as those which the plaintiffs could recover against the defendants. 
The assessment in the first action could not in any shape be con- 
clusive against the defendants. 

(1) 9 Ex. 341; 22 L. J. (Ex.) 179. (3) Law Rep. 8 C. P. 227. 

(2) 1 Sm. L. C. 6th ed. at p. 142. (4) 11 M. & W. at p. 231. 
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1874 With regard to Mors le Blanch v. WiUan {!), I cannot see any 

H4v«t mAT.« distinction between it and the present case. My Brother Lush 

j^^^^ has jKHnted out what he considers to be a distinction ; but I cannot 

Chatham, see why, in that case, the da^iages assessed against Mors le Blanch 

Railway Go. furnished a conclusive test of those which he could recover against 

^Wilson. There, as here, the contracts were separate and inde- 

pendent> and Mors le Blanch might have sued Wilson before he had 

been sued himself and so have settled the question of demurragiey 

just as here the plaintiffs might at once have sued the defendants. 

If, therefore, it be necessary to pronounce an opinion as to Mara 

h Blanch v. Wibon (1), I should hold it open to the same objection 

as the decision of the Court below in this case. 

Judgment reversed. 

Attorneys for plaintiffs : Upiony Johnson^ & Co. 
Attorney for defendants : T. 0. Church. 

(1) Law Rep. 8 C. P. 227, 
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ABMSTBONG v. THE LANCASHIBE AND YOBKSHIBE RAILWAY 1876 

COMPANY. Jan. 23 



Negligenoe — CdUiiion hettveen Ba4lway Carriages — Ident^fieatum of Fauenger 
with his Driver— ^oint Wrong-doers. 

The plaintiff, one of the trayelling inspecton of the oarriAge and waggon 
4epartinent of the L. and N. W. Railway Company, was trayelling under a pass 
from them, in one of their carriages, on a journey from Leeds to Manchester. 
Near C. Station, and on the line of the defendants, over which the L. and N. W. 
Bailway had running powers, the train in which the plaintiff was trayelling came 
into collision with a number of loaded waggons which were being shunted from 
a siding by the defendants, and he was injured. There was eyidence of negli- 
gence on the part of the driyer of the plaintiff's train in trayelling at too great a 
speed, BO as to be unable to stop when he came in sight of the danger signal, 
which had been hoisted by the defendants. 

The jury found that the accident was caused by the joint negligence of the 
defendants and the L. and N. W. Railway Company :^ 

ffeld^ approying of the decision in Thorogood y. Bryan (8 C. B. 115), that the 
plaintiff was so far identified with the L. and N* W. Railway Company that he 
coold not recoyer : 

Senible^ that the eyidence did not support the finding of the jury with regard 
to the defendants, but shewed that the L. and N. W. Railway were solely 
responsible for the accident. 

DbglabAtiok that plaintiff was lawfully trayelling in a train 
of .carriages drawn by a looomotiTe engine lawfully being and 



48 GOUBT OF EXOHEQUEB. [L. B. 

1875 runBing on a railway of the defendants, and the defendants so 
Abm0ibong~ negligently conducted themselves in the control and management 
Lahoabhibb ^^ ^^^^ railway, and in keeping the same in proper order and con- 
^i> dition, that the train of carriages in which the plaintiff was then 
BAn^wAT Go. travelling ran into and came into collision with a train of waggons 
and tmcks of the defendants then standing and being on the rail- 
way, whereby the plaintiff was injured, &c. 

Flea : not guilty. Joinder of issue. 

At the trial before Archibald, J., at the Manchester Summer 
Assizes, 1874, it was proved that the plaintiff, one of the travelling 
inspectors of the carriage and waggon department of the London 
and North .Western Bailway Company, was in August, 1873, 
traveling under a pass from them in one of their trains from 
Leeds to Manchester. This train had to pass Clayton Bridge 
Station, which is on a branch of the defendants' railway, over 
which branch the London and North Western have running 
powers. Upon arriving at the station the train ran against some 
coal waggons which were being shunted from a siding by the 
defendants, and the plaintiff was seriously injured. There was 
evidence that the collision was owing to the driver of the train 
approaching Clayton Bridge distant-signal, on a hazy day and 
when the rails were slippery, at so high a speed that he was un- 
able to stop when he came in sight of the distant-signal, which had 
been placed at danger by the defendants. He stated, however, 
that owing to the weather being hazy he was unable to see the 
signal until it was too late. The jury found that the collision was 
caused by the joint negligence of the London and North Western 
Company and of the defendants, and assessed the damages at 400Z. 
The learned judge directed a verdict for the defendants, with leave 
for the plaintiff to move. 

A rule having been obtained accordingly, to enter the verdict 
for the plaintiff, upon the ground that upon the facts as proved 
and found by the jury, the judge was wrong in directing the 
verdict to be entered for the defendants, 

Heraehell, Q.C., and Crompton shewed cause. The learned judge 
was right in directing the verdict to be entered for the defendants. 
Thorogood v« Bryan (1) is in point There the plaintiff, a paa- 

(1) 8 C. B. 115; 18 L. J. (C.P.) 330. 
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senger by an omnibosy was run over by a second omnibus, of which 1875 

the defendant was owner, and it was held that if the jury thought abmbtbono 

Aat want of care in the driver of the plaintiff's omnibus conduced to l^uoJ^hibk 

the accident, their verdict must be for the defendant, for the plain- _ -^nd 

. YOBKSHIBE 

tiff must be taken to be identified with the driver of the omnibus BAUiWAT Ck). 
in which he was passenger ; and in the previous case of Bridge 
V. Qrand Junction By. Co. (1) the C!ourt of Exchequer appear to 
have held a similar opinion, in a case where a collision had taken 
place between two railway trains. Thorogood v. Bryan (2) has 
never been overruled. It is true that in The Milan (3), a pro- 
ceeding by the owner of cargo in a brig against a steamer with 
which the brig came into collision. Dr. Lushington declined to 
be bound by Thorogood x, Bryan (2), and said that he disapproved 
of it. But the learned judge practically followed the decision, for, 
considering that both ships were in fault, he directed the steamer 
to pay, according to Admiralty practice, half the damage to the 
plaintiff, and thereby he identified the owner of the cargo with the 
owner of the ship in which it was carried. At common law the 
passenger is identified with the carrier. In The MUan (3) the 
owner of the cargo is identified with the shipowner. Thorogood v. 
Bryan (2) is also criticised in the note to Ashby v. While. (4) 
But a mere opinion ought not to avail against a decision which 
has always been followed. 

[Bramwell, 6. There might be a case in which a person was 
tmable to get out of the way of two omnibuses owing to the 
misconduct of the drivers. He might sue either, but I think he 
would have to allege that the accident was caused by the negli- 
gence of the defendant and the driver of another omnibus.] 

In Waite v. North Eastern By. Co. (5), where a child was in- 
jured partly by the negligence of its grandmother, in whose care 
it was, and partly by the n^ligence of the company, Williams, J., 
expresses his opinion that there was an identification between the 
child and the person in charge of it, and evidently treats Thoro- 
good V. Bryan (2) as settled law. Secondly, the finding of the jury 

(1) 3 M. & W. 244. (4) 1 Sm. L. G. at p. 266, 6U1 ed. 

(2) 8 C. B. 116 ; 18 L. J. (O.P.) 836. (5) E. B. & B. 719 ; 28 L. J. (Q.R) 

(3) Lush. Adm. 388 ; 31 L. J. (P. 258. 
IL & A.) 105. 

Vol. X. F 3 
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1875 is not coBsistent with the facts prored at the triaL Admitting 
AnniBaNa~ that the defendants might be liable to the plaintiff for some mis- 
Laxoashibb f®*^sance on their part, they cannot be liable for a mere non-feasance 
AND in leaving some waggons on their line, which would have caused 
Bail WAT Co. no harm, but for the carelessness of the London and North- 
Western train in not observing the danger signal. If there had 
been due care on the part of the London and North-Westem the 
accident would never have happened. The jury say that the 
defendants were guilty of negligence, but they merely gave an 
opportunity to some one else to be negligent. [They also referred 
to Davies v. Mann (1) ; Biffby v. Eewitt (2) ; Wright v. Midland 
By. Co. (3)] 

Pope, Q.O,y and O. B. Eughes, in support of the rule. The 
plaintiff is entitled to the verdict. Li the first place, Thorogood 
V. JBrya^ (4), assuming it to be rightly decided, is distinguishable. 
There there was contributory negligence on the part of the plain- 
tiff himself in getting out of the omnibus in the middle of the 
road, instead of at the kerb. But the soundness of the decision 
has always been questioned. The statement that the passenger is 
'^ identified '* with the driver is surely inaccurate. Where is this 
identification to stop ? Why may not the passenger be liable in 
an action for the driver's negligence? 

[Pollock, B. The identification does not involve any volition 
on the part of the passenger. It merely means that he has equal 
rights with the driver.] 

Besides the doubts expressed by Dr. Lushington in The Milan (5), 
and by the editors of Smith's Leading Cases*in Ashby v. White (6), 
Williams, J., in Tuff v. Warman (7), speaks of the case as having 
been criticised, and the fact is also mentioned in Manley Smith on 
Master and Servant, 3rd ed. p. 281. In America, it appears from 
Shearman and Bedfield on Negligence, 2nd ed. p. 53, s. 46, to be 
held that where the negligence of any other person is imputed to 
the plaintiff, it must appear that such person was the plaintiff's 
agent in the transaction, and either that he was under the plain- 

(1) 10 M. & W. 546. (5) Lusb. Adm. 388; 31 L. J. (P. 

(2) 5 Ex. 240; 19 L. J. (Ex.) 291. M. & A.) 105. 

(3) Law Hep. 8 Ex. 137. (6) 1 Sm. L. C. at p. 266, 6th ed. 

(4) 8 0. B. 115; 18 L. J. (CP.) (7) 2 C. B. (N,S.) at p. 760; 26 
336. L. J. (CP.) 265. 
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tiff's control, or that he controlled the plaintiff 's personal conduct : 1875 

and the cases of Eaton v. Boston and Lowell By. Co. (l), oxid WA* ABMSTBoiia 

ster ▼. Budson Biver By. Co. (2), are referred to, which fully T.Awn!lm^B 

support the proposition. Where the driver is the plaintiff's ser- ^ ^„ 

yant or agent, there may be no remedy. But in the case of a Bailwat Co. 
railway train, omnibus, or public conveyance, the passenger has 
no voice in the selection of the driver. 

Bbamwell, B. I think this rule must be discharged. It is im- 
possible to distinguish the case from Thorogood v. Bryan (3), except 
iu one particular, which is in the defendants' favour. It must not 
be supposed, so far as my opinion is of any value, that I am at 
all dissatisfied with Thorogood v. Bryan. (3) Mr. Pope admits 
that if his contention is right, the owner of a bale of goods 
carried by the defendants, and damaged by an accident similar to 
this, would be entitled to maintain an action, also that if a carriage 
had been lent by the owner, and injured by the joint negligence 
of the driver and a third person, the owner could sue such 
person for the damage. It seems to me that these are startling 
propositions. Then there is another difficulty. If this action is 
maintainable, in what sense are the defendants joint wrong-doers 
with the London and North Western Company ? Can there be 
a joint liability with regard to the negligence, or breach of duty 
to the plaintiff, and no joint liability with regard to the contract 
under which he was carried as passenger ? Gould another action 
be maintained by the plaintiff agaiust the London and North 
Western Company ? Suppose the plaintiff had been merely an 
ordinary passenger, could he first of all maintain an action against 
the London and North Western Company, which carried him, for 
breach of contract, and then another action against the Lanca- 
shire and Yorkshire Company, by whose negligence the coal 
waggons were left on the line ? These are questions ^worthy of 
consideration. But in the present case there seems to be good 
reason why the rule in Thorogood v. Bryan (3) should apply. The 
plaintiff cannot maintain an action against the London and North 

(1) 11 AUen, Rep. 500. (2) 38 New York Eep. 260. 

(3) 9 C. B. 115 ; 18 L. J. (CP.) 336. 

F 2 3 
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1875 Western Company, because he was their servant, and yet it is said 

"a^otbono that he may maintain an action against another company who only 

Lancajbhieb contributed to the mischief, and were certainly not the proximate 

AND cause of it It must follow, therefore, that while the servant of 

YOBKSHIBE 

Bailway Co. a railway company, in case of a collision, may sue what I may call 
the opposing company, he cannot sue the company who are the 
proximate cause of his injury. But I am prepared to decide 
this case on the authority of Thorogood v, Bryan (1), which 
has never been overruled. As I have said, I think it is dis- 
tinguishable from this case in a point favourable to the defend- 
^ ants. And I think that upon this rule the defendants may avail 
themselves of the evidence at the trial, without being concluded 
by the finding, and although they have no cross rule. In assent- 
ing to the leave to move, the counsel for the defendant does not 
adopt the proceedings except so far as there is evidence to support 
them. The question whether there was evidence of Aegligence by 
the defendants must be considered to have been left open, and I 
think it might be put in this way : — ^The defendants were possibly 
guilty of negligence, but was it negligence the consequences of 
which might have been avoided with reasouable care ? It seems 
to me that upon the evidence the defendants might have brought 
an action for any damage sustained by their carriages against the 
London and North Western Company, and Daviea v. Mann (2) 
would be an authority in favour of the action. 

PoLiXKSK, B. I also think the rule ought to be discharged* It 
is sufficient to say that the case is not distinguishable from Thoro- 
good V. Bryan (1), though it must not be supposed that I am dis- 
satisfied with that decision. The only difficulty in it arises from 
the use of the word " identified " in the judgment. If it is to be 
taken that by the word '^ identified " is meant that the plaintiff, 
by some conduct of his own, as by selecting the omnibus in which 
he was travelling, has acted so as to make the driver his agent, 
this would sound like a strange proposition, which could not be 
€ntirely sustained. But what I understand it to mean is, that the 
plaintiff, for the purpose of the action, must be taken to be in the 
same position as the owner of the omnibus or his driver. This is 

(1) 8 0. B. H5 ; 18 L. J. (C.P.) 336. (2) 10 M. & W. 546. 
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illustrated by the case of Waite r. North Eastern By. Co. (1), where 1875 
it was held that a child, with regard to contributory negligence, abmbtbohg 
was identified with its grandmother who accompanied it, though j,^^^^,„^ ^ 
it was impossible to say that there was any selection of the com- ^^^ 
panion, or any act of yolition on the part of the child. Then, if Sau^wat Cch 
the rule laid down by Farke, B., in Bridge y. Orand Jwietion By. 
Co. (2), ** that although there may have been negligence on the 
part of the plaintiff, yet unless he might, by the exercise of ordi- 
nary care, have avoided the consequences of the defendants' negli- 
gence, he is entitled to recover," be adhered to, it does not seem 
to me that there is any very great hardship on the plaintiff. He 
IS in the same position as if he had been the animal injured iu 
Davies v. Mann. (3) He is entitled, notwithstanding the negligence 
of the driver of his own train, to recover against the defendants' 
if they have been guilty of any such negligence as was proved in 
Davies v. Mann. (3) It may be said, why should he not have a right 
of action against both companies? The answer is, he may have 
such an action against two tortfeasors, but there is no hardship in 
saying that if two independent persons are in a position somewhat 
hostile to each other, then the right to maintain a separate action 
against one may be an answer to an action brought against the 
other, for the plaintiff has to shew that the negUgence of the person, 
whom he sues is the proximate cause of the accident 

Bute discharged. 

Attorneys for plaintiff: W. A. Holcombe, for T. E. Jones, Man- 
chester. 

Attorneys for defendants: Clarke, Woodcock, & Byland, for 
T. A. & J. Orundy & Co., Manchester. 

(1) E. B. & E. 719 ; 28 L. J. (Q.B.) (2) 3 M. & W. 244, at p. 248. 

258. (3) 10 M. & W. 646. 
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1875 HEMMING v. BATCHELOR. 

Jan. 29. Practice—Death of Plaintiff after Normtit—Ahatemefit of Action^Bight of De- 
" fendant to enter Judgment nunc pro tune — Common Law Procedure Act, 
1852 (16 <fe 16 Vtd. e. 76), «. ISd—Eule 56 of Hilary Term, 1868. 

In an action against the defendant for negligently allowing an area to remain 
open in a highway, whereby the plaintiff (an infant, suing by next friend), was 
injured, the case was tried after term, and a nonsuit directed, on the ground 
that there was no evidence of negligence; the judge staying execution to enable 
the plaintiff to move to set aside the nonsuit During the vacation the plaintiff 
died. In the following term, the plaintiff's next friend obtained a rule nisi to set 
aside the nonsuit, on the ground that there was evidence of negligence, and the 
defendant a rule nisi to tax his costs, or why the Court should not allow judg- 
ment to be signed for him nunc pro tunc : — 

Held, that the action having abated by the plaintiff's death, a motion to set aside 
the ^nonsuit could not be entertained. As however the judge by staying execution 
had intimated that he regarded the question as to the defendant's liability a 
doubtful one, judgment nunc pro tunc ought not to be entered for the defendant 
The defendant's rule must be discharged, without costs, and the plaintiff's rule 
allowed to drop. 



Deglabation by plaintiff (an infant, suing by next friend) 
against the defends^t, for negligently allowing an area or cellar 
in his possession, under a highway, to be open, whereby the 
plaintiff fell in and was injured. 

Plea, not guilty. Joinder of issue. 

At the trial before PoUock, B., at the Middlesex sittings after 
Trinity Term, 1874^ the learned judge expressed his opinion that 
there was no evidence of negligence for the jury, and (the defend- 
ant having refused to consent to leave being reserved to the plain- 
tiff to move to enter the verdict in his favour), he nonsuited the 
plaintiff, but stayed execution till the fifth day of Michaelmas 
Term, to enable the plaintiff to move to set aside the nonsuit, or 
for a new triaL 

In the Long Vacation the plaintiff died. In Michaelmas Term, 
application was made for a rule for the defendant to shew cause 
why the nonsuit should not be set aside or a new trial had. The 
Court refused to grant any rule ; but said that if it should become 
necessary to move to set aside the nonsuit from the defendant 
proceeding to tax his costs as against the plaintiff's next friend, 
they would hear the motion, as if it were made on the first occasion. 
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At ihe end of the tenn, the defendant g^ve notice of taxation of 1875 
his costs of the nonsuit. The master declined to tax vathout a hkkxq» 
judge's order, and such an order was refused by Pollock, B. The batobblob. 
defendant then obtained a rule for the plaintiff to shew cause why 
the master should not tax the defendant's costs, or why the Court 
should not allow judgment for the defendant to be signed nunc pro 
tunc, and the plaintiff obtained a rule nisi to set aside the nonsuit^ 
on the ground that there was evidence of negligence for the jury* 
The two rules were argued together. 

Melntyre, Q.C7., and Beid, now shewed cause against the plaintiff's 
rule, and argued, first, that there was not sufficient evidence of 
negligence on the part of the defendant. [It is unnecessary to refer 
to this part of the argument.] Secondly, assuming that there was 
sufficient evidence, the action, being for an injury affecting the plain- 
tiff personally, abated by his death, and the right given by the (Com- 
mon Law Procedure Act, 1852, to the representative of a deceased 
plaintiff to enter a suggestion and continue the action, only applies 
to cases where the action would, before the statute, have survived: 
Flinn v. Perkins. (1) It is true that this is not a motion to enter 
a suggestion, as in that case, but it is a motion for a new trial with 
the object of continuing the action; and the same reasoning 
applies. Even if such a motion could be made, the next friend is 
not the personal representative] of the infant. It is true that 
in Freeman v. Bosher (2), where there was a verdict for the 
plaintiff with leave for the defendant to move to enter a ver- 
dict, and the defendant died after the trial and before the next 
term, a motion to enter the verdict was allowed to be made, 
without putting the executors of the defendant on the record or 
making them parties to the rule, but that must have been on the 
ground that the leave reserved was equivalent to a consent that 
the action should survive. Again, the plaintiff was here nonsuited 
at the trial, and judgment would have been signed by the defend- 
ant^ but for the stay of execution. The delay was, therefore, the 
act of the Court, and judgment ought to be entered for the defend- 
ant nunc pro tunc, according to rule 56 of Hilary Term, 1853. 

Cole, Q.G.f and Coune, in support of this rule. 

(1) 32 L. J. (Q.B.) 10. (2) 13 Q. B. 780 ; 18 L. J. (Q.B.) 340. 
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1875 tnent ; for if it were otherwise, we should overrule what is equiva- 
BtonoNO 1^^^ ^ ^^ opinion that no judgment ought to be signed until the 
decision of the fiill Court had been obtained. [After referring to 
the evidence of negb'gence^ the Lord Chief Baron said:] It is 
unnecessary to express any opinion as to the defendant's liability ; 
but having regard to our decision on the defendant's application, 
I think the plaintiffs rule may be allowed to drop. 

Pollock, B. I am of the same opinion. By rule 56 of Hilary 
Term, 1853, "all judgments, whether interlocutory or final, shall 
be entered of record of the day of the month and year, whether in 
term or vacation, when signed, and shall not have relation to any 
other day ; but it shall be competent for the Court or a judge to 
order a judgment to be entered nunc pro tunc.'* I refer to this 
rule for the purpose of drawing attention to the word *' compe- 
tent" This word is explained by what was the practice before 
any such rule of court existed. It was then the practice of the 
courts, if either party died pending the time taken for argument 
on a motion in arrest of judgment or for a new trial, to enter 
judgment as of the term in which judgment would otherwise have 
been given. This judgment nunc pro tunc was a fiction of which 
the Courts availed themselves for the purpose of aiding the party 
whom they thought entitled to judgment Now here, after the 
plaintiff's case was closed, I, at the request of the defendant, 
directed a nonsuit ; but I should certainly require more time for 
consideration before I decided whether the nonsuit should stand. 
The rule of court as to the entry of judgment does not, therefore, 
apply to the present case. With regard to the plaintiff's rule, it 
is perfectly dear that there cannot be a new trial, and that there 
is no authority for our granting it I think that, under these 
circumstances, that rule may be allowed to drop. 

Ahfhlett, B. I am of the same opinion. As soon as the posi- 
tion of the case was explained to me, I felt that it was impossible 
but that some way existed of avoiding so great an injustice as com- 
pelling the plantiff 's next friend to pay the costs of this action. The 
learned judge at the trial stayed execution because he thought 
the liability of the defendant a subject fit for discussion, and this 
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^isctission cannot now take place because of the death of the 1875 
person injured. Under these circumstances I think the defendant huimihg 
cannot ask us, where the matter is in our discretion, to assist him. batcmelob. 
I do not think it necessary to add anything upon the subject of 
the plaintiff's rule^ which cannot possibly be made absolute, and 
which I think may well be allowed to drop. 

Plaintiff^ B rule allowed to drop; defendarWa 
rule discharged withovi costs. 

Attorneys for plaintiff: Dangerfield & Bit/the. 
Attorneys for defendant : Nash, Fidd, & Co. 
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[IN THE EXOHEQUEB CHAMBEB.] Fd). 8. 

HOLKEE V. POEEITT. * "^ ^ 

Easement — Waier — Naiwral and Artificial Stream — JRijparian Owner. 

A natural stream was divided immemorially, but by artificial means, into two 
branches ; one branch ran down to the river Irwell ; the other passed into a farm 
yard, where it supplied a watering trough, and the overflow from the trough was 
formerly diffused over the surface, and discharged itself by percolation. In 1847, 
W., the owner of the land on which the watering trough stood, and thence down 
to the Irwell, connected the watering trough with reservoirs which he constracted 
adjacent to, and for the use of, a mill on the Irwell. In 1865, W. became owner 
of aU the rest of the land through which this branch flowed. In 1867 he 
conveyed the mill, with all water rights, to the plaintiff. 

In an action brought by the plaintiff against a riparian owner on the stream 
above the point of division, for obstructing the flow of the water : — 

ffdd (affirming the judgment of the Court below), that the plaintiff was 
entitled to maintain the action. 

Appeal from the judgment of the Court of Exchequer dis- 
-charging a rule obtained by the defendant to enter the verdict for 
him.(l) 

The facts of the case were as follows : — From time immemorial 
two streams flowing down to a deep open valley called Buckden 
Oinnell, there joined, and the united stream w^ carried along an 
artificial embankment across Buckden Ginnell into the Broadwood 
Edge estate, and flowed to a point in Broadwood Edge Farm, 
(1) Reported Law Rep. 8 Ex, 107. 
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1875 marked E. on the plan used at the trial. There it was divided by 
HoLKEB A stone or feather^ which had existed as far back as any of the 
PoMiTT. witnesses remembered, and as to the origin of which there was no 
eyidence. Fart of the divided stream flowed down into Buckden 
Brook, and thence into the Biver Irwell ; the other part flowed to 
a watering trongh in Silas Wilson's farm, which formed part of the 
Lnmn Hall estate. The water which/flowed to the watering 
trough was formerly used for cattle and for domestic purposes, 
and the residue overflowed the trough, became diffused over the 
surface, and discharged itself by percolation through the soiL 

In 1845 a Mr. Walker became owner of the Lumn Hall estate,, 
which extended from Broadwood Edge to the Biver Irwell, and 
which was copyhold of the manor of Tottington, in the Salford 
division of the county of Lancaster. The estate comprised a 
cotton mill, situated on the banks of the Irwell, about half a mile 
distant from Silas Wilson's farm ; this mill Walker proceeded to 
alter into a paper mill, and for the purpose of supplying it with 
water he constructed lodges or reservoirs adjacent to the mill, 
which, in 1846 and 1847, he connected with the watering trough 
on Silas Wilson's farm. 

In 1865 Walker purchased the Broadwood Edge estate, which 
was also copyhold of Tottington Manor. 

In 1867 he conveyed to the plaintiff the paper mill, with the 
lodges and reservoirs, and with power to enter on the Lumn^ 
HaU and Broadwood Edge estates to repair and construct weirs- 
and goits, and also the full and free use and enjoyment of all 
springs, wells, and streams of water in, under, upon, or arising or 
issuing in or from any part of the Lumn Hall and Broadwood 
Edge estates. The land so conveyed was, at the nearest pointy 
400 yards distant from Silas Wilson's farm. 

The defendants were owners of land traversed by the two 
streams which united in Buckden Ginnell, and the action wa» 
brought to recover damages for an obstruction by them of these 
two streams. 

At the trial of the cause before WiUes, J., at the Manchester 
Summer Assizes, 1872, an obstruction was admitted, and a ver- 
dict was entered for the plaintiff by consent, with 40$. damages^ 
with leave to the defendants to move to enter a nonsuit or a 
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yerdict for them, if the plaintiff was not entitled to maintain this 1875 

action* Holksb 

A role having been obtained and afterwards discharged (1), the poBBirr. 
defendants appealed. 

Nov. 29, 30, 1874. EerscheU, Q.a {Pope, Q.a, and Baylis with 
him), argued for the defendants. 

Eolker, 8.0. (Kemplay, Q.O., and Chrsi, with him), for the 
plaintifil 

The following authorities were referred to : — Laing v. Whaley(2) ; 
Stockport Waterworks Company v. Potter (3) ; Eodffhinson v. 
Ennor(4); Sampson v. Hoddinott (5) ; NtMaU v. Bracewell{6); 
Miner v. CHlmour (7); Mason v. HiH (8); Dickinson v, Orand 
Junction Canal (9); Acton v. BhmdeU (10); Dudden v. Cltdton 
Union (11) ; Chasemere v. Richards (12) ; Wehb v. Bird (13) ; 
Wood V. Waud (14) ; Gale on Easements, 3rd ed. pp. 5, 102, 244, 
Ac. ; Angell on Watercourses, pp. 157, 158. 

Cur. adv. vuU. 

Feb. 8, 1875. The judgment of the Court (Lord Coleridge, C J., 
Keating, Lush, Quain, and Archibald, JJ.), was delivered by 

Lush, J. Upon the hearing of this appeal before us at the 
sittings after the last term, two questions were principally aigaed, 
first, whether the conveyance of the surplus water by means of 
the drain from the watering trough to the mill is to be considered 
as a prolongation of the stream entitling the mill-owner to the 
ordinary riparian rights thereon ; and, secondly, if not, whether by 
the enjoyment without interruption for more than twenty years, 
first by Walker and afterwards by the plainti£^ the latter had 

(1) Law Bcp. 8 Ex. 107. (8) 3 B. & Ad. 304; 6 B. & Ai 1. 

(2) 3 H. & N. 675; 5 H. N. 480; (9) 7 Ex. 282; 21 L. J. (Ex.) 241. 
26 L. J. (Ex.) 327 ; 27 L. J. (Ex.) (10) 12 M. Ss W. 324. 

422. (11) 1 H. & N. 627 ; 26 L. J. (Ex.) 

(3) 3 H. & C. 300. 146. 

(4) 4 B. & S. 229; 32 L. J. (Q.B.) (12) 7 H. L. C. 349. 

23L (13) 10 C. B. (N.8.) 268 ; 13 0. B. 

(6) 1 C. B. (N.a) 690; 26 L. J. (N.8.) 841; 30 L. J. (C.P.) 384; 31 

(C.P.) 148. L. J. (C.P.) 336. 

(6) Law Bcp. 2 Ex. L (14) 3 Ex. 748; 18 L. J. (Ex.) 

(7) 12 Moo. P. C. 13L 305. 
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1875 acquired a right to the water as an easement by virtue of the 

HoLKEB Prescription Act. 

PoBRiTT. Upon consideration of the peculiar facts of this case, we think 
that the plaintiff's title rests on a broader ground, and that he 
need not resort either to the theory of an extension of the stream 
or to the Prescription Act It must be taken, upon the ikcis 
stated, that the owner of Silas Wilson's Farm had a prescriptiyo 
right to the maintenance of the stone or feather at the point E., 
and of the diversion by means of it of part of the stream to and 
for the exclusive use of the farm. The water which came down 
to him at the farm was his own to use it as he pleased. There 
was no one entitled to share with him in its use, and no one 
who could call him to account for any use which he chose to 
make of it there. In this respect his position was different from 
that of a riparian owner, who only shares the use of the water 
in common with other riparian owner& In collecting the over- 
flow at the trough and conveying it to the mill, he clearly did 
nothing in derogation of the rights of any other person, or which 
he was not entitled to do in the lawful use and enjoyment of his 
own property. Nor did he thereby lose any right which he then 
before had. While the water overflowed the trough and ran to 
waste, he had a right to complain of any undue diversion or ob- 
struction of the stream which diminished the accustomed supply 
to the trough, and he acquired no greater right by conveying it to 
the mill. No doubt the consequences to a wrong-doer became 
more serious after the drain was made than they were before, 
because the wrongful act was more injurious, and larger damages 
would have to be paid for it ; but it is a fallacy to say that a man's 
rights are abridged if, when he abuses them, he has to make larger 
compensation. It is the necessary effect of every appropriation of 
running water to a new and more beneficial use^that a wrongful ^' 
diversion or abstraction entails a larger measure of liability. It is 
established by many authorities, which are collected in and con- 
firmed by Mason v. HiU (1), that as soon as the owner of land on 
. a'stream has appropriated the water to a beneficial use he may sue 
for the injury done to him in respect of such new use. In that case 
the proprietor having appropriated the stream to the use of a mill 

(1) 5 B. & Ad. 1. 
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newly erected, was held entitled to recover from a proprietor 1875 
higher up the stream damages for the injaryto his mill occasioned holksb 
by ihe wrongful diversion of the stream, although before the mill poiSirr 
was built the wrong-doer would only have been liable to nominal 
damages. 

If, therefore, Walker had been in possession of the mill in 
question, it is clear to us that he could have brought this action, 
not because he happened to be at the same time riparian owner 
higher up than the mill and also owner of the iniU, but simply as 
owner of the mill. And there is no conceivable reason why the 
plaintiff should not have the same right, inasmuch as he is 
surrenderee of the mill with aU the water rights annexed, and 
which had become appurtenant to it. Walker had chosen to create 
a servitude on his own land, but none has been created, or been 
attempted to be created, on the lands or riparian rights of the 
defendants. 

None of the authorities cited conflict in the least degree with this 
view. • In the case [of Stockport WcUerworha Co. v. Potter (1) the 
water, was taken directly from the stream, in the regular flow of 
which .the proprietors below had an interest; and it is clear that 
such u^ of the water could only grow into a right by twenty 
years' enjoyment. Whether that case was rightly decided or 
not; whether the grounds upon which the majority decided 
can be maintained, or whether it is distinguishable from NuttdU 
V. Bropewdl (2) we need not now consider. The present case 
stands clear both of the difS.culty and the reasoning in that case, 
and we have no hesitation in holding, for the reasons we have 
given, that the judgment of the Court belpw ought to be affirmed. 

Judgment affirmed. 

Attorneys for plaintiff: Milne, Biddle, dt MeUor. 
Attorneys for defendants : Woodcock dt Ryh/nd. 

(1) 3 a & C. 300, (2) Law Rep. 2 Ex. 1. 
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LARCHIN V, THE NORTH WESTERN DEPOSIT BANK. 
BlU of Sale — Sufficiency of Description of Grantor — " Accountant P 

The grantor of a bill of sale was described la tbe affidavit filed under the 
Bills of Sale Act, as an " accountant.'* He was in fact a clerk in the accountant's 
department at the Euston Square Station of the London and North Western 
Railway Company, but in his leisure time was occasionally employed to balance 
tradesmen's books : — 

Edd (affirming the decision of the Court below), an insufficient description. 

Appeal from the jadgment of the Court below, discharging a 
role obtained by the plaintiff in an interpleader issue to enter 
the verdict for him. 

At the trial of the issue before Bramwell, B., at the Surrey 
Summer Assizes, 1872, it appeared that the bill of sale under 
widch the plaintiff claimed was granted by one Samuel White- 
head, who was a clerk in the accountant's department at the Euston 
Square Station of the London and North Western Railway Com- 
pany, but also, in his leisure time after office hours,' was sometimes 
employed by tradesmen at Acton, where he resided, to balance 
their books. In the affidavit filed with the bill of sale under the 
Bills of Sale Act (17 & 18 Yict. c. 36), s. 1, he was described as 
an *' accountant." The learned judge held the description to be 
insufficient, and a verdict was entered for the defendants, with 
leave to the plaintiff to move for a rule to enter the verdict for 
him, which rule was afterwards obtained, and on argument dis- 
charged. (1) The plaintiff appealed. 

Tdfowrd Salter ^ Q.C, argued for the plaintiff, and cited Hewer 
V. Cox (2) ; Briggs v. Boss (3) ; Allen v. Thompdon. (4) 
Prentice, Q.C., for the defendants, was not called on. 

Blackburn, J. The object of the Act is to give notice to all 
who are likely to deal with the grantor of the bill of sale ; not to 

(1) Law Rep. 8 Ex. 80. (3) Law Bep. 3 Q. B. 268. 

(2) 3 E. & K 428; 30 L. J. (4) 1 H. & N. 15; 25 L. J. (Ex.) 249. 
<Q.B.) 73. 
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enable a person who is curious on the matter to trace him out, bat 
to enable one who is asked to give him credit to know at once, by 
looking at the register, whether the person he is asked to give 
credit to has executed a bill of sale. The description given 
here would not convey such information, and to allow it to be good 
would be in effect to strike out of the Act the words which require 
a description of the grantor's *^ occupation/* In Briggs v. Bom (1) 
we went quite as far as we ought to go. 

Mellob, J. I am of the same opinion. In Briggs v. Boss (1) 
I thought we went to the very extreme limits and had considerable 
hesitation in concurring in that decision, and I certainly will not 
extend it. 

Lush, Gbove, Denman, and Abchibald/ JJ., concurred. 

Judgmeid affirmed. 

Attorney for plaintiff: TT. Nonris. 
Attorneys for defendants : Howard <& Co. 
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GUNNESTAD v. PRICE. 
FULLMORE v. WAIT. 

County Court-^AdmiiuUy Jurtsdiction — Demurrage — 31 <fc 32 Vict, c. 71— 
32 (fe 33 Vict. c. 51, «. 2-'C(mstructian of Statutes^Costs. 

A claim for demurrage is not within tbe County Courts Admiralty Jurisdiction 
Amendment Act, 1869 (32 & 33 Vict. c. 61), s. 2, which only gives jurisdiction 
to county courts to try and determine causes which are within th^ jurisdiction of 
the Admiralty Court. 

SimpBon v. Blues (Law Rep. 7 C. P. 290) approved. 

Cargo ex Argoe (Law Rep. 5 P. C. 134) dissented from. 

These were two rules calling on the plaintifb in these actions 
respectively to shew canse why the allocatur of the master allow- 
ing the plaintiff's costs should not in each case be set aside, on 
the ground that the actions should have been brought in the county 
court 

In the case of Ounnestad y. Price the plaintiff was the owner 



Feb. 12. 
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1875 of a ship which had been chartered by the defendant. The 



V. 

Priob. 

FtJLLMOBE 

Wait. 



GuNHBOTAD action was brought upon the charterparty to recover a sum of 
951. 6^. 3d. on account of freight and demurrage. The defendant 
paid into court a sum of 361. 16a. 2d., and defended the action 
as to the rest of the claim. 

The cause was tried in London at the sittings after Hilary 
Term, 1874, before Kelly, C3., and a special jary, and a verdict 
was returned for the plaintiff for 191. Is. 9(2. beyond the sum paid 
into court 

On the plaintiff's bill of costs coming before a master for taxa- 
tion, it was objected, on behalf of the defendant, that, under the 
County Oourts Admiralty Jurisdiction Amendment Act, 1869 (32 
& 33 Vict. c. 51) s. 2, the action ought to have been brought in 
the county court, and that the plaintiff was, therefore, by the 
County Courts Admiralty Jurisdiction Act, 1868 (31 & 32 Vict, 
c. 71), s. 9, not entitled to costs, and was liable for the defendant's 
costs. (1) The master being of opinion that the case could not 
have been brought in the county court, held that the plaintiff 
was entitled to his costs ; and, for the purpose of raising the ques- 



(1) By the County Courts Admiralty 
Jurisdiction Act, 1868 (31 & 32 Yict 
c. 71), 8. 3, jurisdiction is given to 
county oourts in certain matters '*in 
this Act referred to as Admiralty 
causes ;" and by s. 9 : ''If any person 
shall take in the High Court of Admi- 
ralty of England or in any superior 
court proceedings which he might with- 
out agreement have taken in a county 
court, except by order of the judge of 
the High Court of Admiralty, or of 
such superior couri^ or of a oouuty 
court having Admiralty jurisdiction, 
and shall not recover a sum exceeding 
the amount to which the jurisdiction 
of the county court in that Admiralty 
cause is limited by this Act ... he 
shall not be entitled to costs, and shall 
be liable to be condemned in costs un- 
less the judge of the High Court of 
Admiralty, or of a superior court before 
whom the cause is tried or heard shall 



certify that it was a proper Admiralty 
cause to be tried in the High Court of 
Admiralty of England or in a superior 
court," 

By the County Court Admiralty 
Jurisdiction Amendment Act, 1869(82 
& 33 Yict c. 51, which is by s. 1 to 
be read as one with 31 & 32 Yict. 
c 71) it is enacted (s. 2) that ''any 
oouuty court appointed, or to be ap- 
pointed to have Admiralty jurisdiction, 
shall have jurisdiction, and all powers 
and authorities relating thereto, to try 
and determine the foUowing causes : — 

" (1.) As to any chdm arising out 
of any agreement made in relation to 
the use or hire of any ship^ or in rela- 
tion to the carriage of goods in any ship, 
and also ss to any claim in tort in 
respect of goods carried in any ship, 
provided the amount claimed does not 
exceed 300?.'* 
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Hon, gaye his allocatur for a sum agreed upon by the parties at 1875 

120*. GuXaSBTAD 

Subsequently to the taxation of oostfif, and after a rule nisi had p^^ 
been obtamed to review the taxation, the plaintiff applied to and fullmobb 
obtained from the learned judge a certificate that the cause was a ^^ 
proper cause to be tried in the superior court. 

In the case of Fvllmore v. Watt the action was also for de- 
murrage. The claim in the dedaiation was for 100/. The 
defendant paid 781 into court, which the plaintiff took out of 
court in full satisfaction of his claim, and entered a nolle prosequi 
as to the residue. In this case also, the master haying made his 
allocatur for the plamtiff's costs, a rule was obtained to set aside 
the order. 

Nov. 2if 1874. Against the first of these rules, 

Benjamin, Q.O. {Bigham with him), shewed cause, and con- 
tended that the decision of the Court of Common Pleas in Bimp- 
mm y. Blues (1) was rights and should be followed in preference to 
that of the Priyy Council in Carffo ex Argoa. (2) They also 
contended that the certificate was in time, and cited Suriji y. 
Jewsbury (3) and Lt/ans y. Hyman. (4) 

FiM, Q.O., and Foard, in support of the rule, contended that 
this was a claim arising out of an agreement made for the use of 
the ship, and should haye been brought in the county courts and 
that the certificate haying been giyen after judgment signed, and 
after the master's allocatur, was not within the competency of the 
learned judge. 

In the second case, 

Cohen, Q.O., shewed cause, and contended that it would be a 
great hardship if the case were held to be within s. 9 of the Act 
of 1868, as the case not being *^ tried or heard," there could be 
no opportunity of asking for a certificate. The 9th section only 
applies to a case *' tried or heard " before a superior court ; for, 
according to the general rule of construction, a section does not 
apply to a case to which a proviso in the section cannot apply, 

(1) Law Rep. 7 0, P. 290. (3) Law Eep. 9 Q. B. 660. 

(2) Law Rep. 6 P. 0. 134. (4) 6 Ex. 749 ; 20 L. J. (Ex.) 1. 

a 2 3 
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1875 nnlees there is something to shew a contrary intention. This 
GxTHMBflTAD point wds Bot brought to the notice of tiie Court in Hewitt v. 
Pbice. Gory' 0) Upon the question as to jurisdiction, the Court of 
FuLLMOBx Common Fleas have, since the decision in Cargo ex ArgoB (2), 
Wait. adhered to their judgment in Simpson y. Blues (S), and that deci- 
sion should be followed by this Court. 

B. E. WAster^ in support of the rule. The second Act was not 
merely to amend the first one, but ^ to give jurisdiction in certain 
maritime causes/' which shews the extended scope of the second 
Act. Leave can always be obtained under the 9th section of the 
first Act; therefore, payment into court need not deprive the 
plaintiff of his costs if he takes that precaution. The 3rd section 
of the first Act gives the definition of Admiralty causes, and such 
a case as the present is within the definition. 

Cv/r. adv. wit. 

Feb. 12. The following judgments were delivered : — 

Cleasby, B. (4) It is unnecessary to state the facts of this 
case. 

The claim is one by the owner of a ship against the charterer 
for demurrage, and the question raised and argued before us was 
whether such a claim, being under 3002., could be entertained by 
the county court by a jurisdiction conferred upon it by the 
County Courts Admiralty Jurisdiction Amendment Act, 1869 (32 
& 33 Vict. c. 51). 

The County Courts Admiralty Jurisdiction Act, 1868, had first 
given Admiralty jurisdiction to the county courts, and by the Act 
of the next year the jurisdiction was extended. The question is, 
to what extent. 

The first Act had only given the county courts jurisdiction to a 
limited amount in certain matters over which the Court of Ad- 
miralty had jurisdiction, and the question becomes, whether the 
late Act only increased the jurisdiction of the county courts over 
matters then subject to Admiralty jurisdiction, or created a new 
Admiralty jurisdiction. 

(1) Law Rep. 6 Q. B. 418. (4) Kelly, C.B., and Amphlett, B., 

(2) Law Hep. 5 P. C. 134. oonconed in this judgment. 
' (3) Law Rep. 7 0. P. 290. 
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The enactment bj s. 2 is that any county court appointed to 1875 
have Admiralty jurisdiction shall have jurisdiction to try the fol- GmmmAD 
lowing causes: — ^^1. As to any claim arising out of any agree- p^J^ 
ment made in relation to the use or hire of any ship, or in relation fullkobe 
to the carriage of any goods in any ship; and also as to any ^^^ 
claim in tort in respect of goods carried in any ship, provided the 
amount claimed does not exceed 3002." Those words, in their 
natural sense, are no doubt large enough to comprise a claim by 
shipowners for demurrage which was not at the time the subject 
of Admiralty jurisdiction at aU, and we have to consider whether 
there is any reason why they should receive a more limited 
construction so as to exclude such a claim. 

If the words were so definite and specific as to apply themselyes 
to an understood subject, they would speak for themselves, and 
there would be no ground for getting at their proper effect by 
construction. But if the language is general, and so general that 
it appears inapplicable without some limitation, then we are en- 
titled to see by the immediate context or the subject-matter to 
which they are intended to apply, what^ if any, limitation ought 
to be put upon them. Now, the words, in their terms, include 
causes (that is all causes) as to any claim whatever (whether made 
by shipowner, charterer, passenger, shipper of goods, consignee, or 
assignee of biU of lading, or any other person) arising out of any 
agreement relating to the use or hire of any vessel. 

The woids are not any agreement for the hire of any vessel, 
but relating thereto^ and would therefore include an agreement 
for commission upon obtaining charter, or an agreement to repair, 
if coupled with an agreement to charter, and a yariety of collateral 
agreements of that nature. The limitations of amount do not in 
any way limit the character of the daims, and the words may, I 
think, be regarded as general words, properly limited in their 
meaning, if there is anything in the context or the nature of the 
subject to limit them. 

The maxim that general words are limited in their applications 
is constantly acted upon. The maxim itself is that expressed by 
Bacon (Max. Beg. 10) : — ^^ For all words, whether they be in deeds 
or statutes, or otherwise, if they be general, and not express and 
precise, shall be restrained unto the fitness of the matter or person." 
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1875 Where they follow an enumeration of particnlar things, they 

GvNHssTAD ^0 not introduce things of a higher and different character : see 

PmoB, Arehbishop of Canterbury's Case (1) ; Cosher v. Holmes. (2) In 

FuLLMOBE the judgment in Beg. y. Edmu/ndson (3), Lord Campbell lays down 

wlrr. *^® ^^^ *^^^ • — ^ ^*^® general principle laid down in all the cages 

which have been cited is, that where particular words are followed 

by general words, the latter must be construed as ejusdem generis 

with the former." And in the judgment in Beg. v. Cleworth (4) 

the present Lord Chief Justice used the following language : — 

''Then there is a general expression, 'other person whatsoever'; 

but, according to a well-established rule in the construction of 

statutes, general terms following particular ones apply only to 

such persons or things as are ejusdem generis.'' 

If, in the present case, instead of the general words in the sec- 
tion standing alone, we had an enumeration of the causes subject 
to Admiralty jurisdiction similar to what is contained in the third 
section of 81 & 32 Vict. c. 71, aud had then had the general words 
found in the section in question, I should certainly have thought 
those general words would have been limited to causes of the same 
character as those enumerated, viz., causes over which the Court 
of Admiralty itself had jurisdiction. 

As the two Acts are to be read together, and the first gives 
Admiralty jurisdiction and the second extends it, the particular 
words in the first may perhaps be regarded as followed by the 
general words in the second, and so the rule would apply. 

But, independent of this, general words are to be limited to the 
subject-matter, as in the ordinary case of a recital in a deed 
qualifying general words of release following (not to mention 
other instances), as Pagler v, Somersham (5) ; Simons v. John- 
son (6) : see note to Boe v. Tranmarr, Smith's Leading Cases, 
6th ed., vol 2, p. 468. 

For example : if, in this case, taking the two Acts to be one, there 
had been a recital that it was expedient to enlarge the jurisdiction 
of the county courts, and no more, then the general words of the 

(1) 2 Ck). Rep. 46 a. (4) 4 B. & 8. at p. 9d2. 

(2) 2 B. & Ad. 692. (6) 4 M. & 8. 428. 

(3) 2 E. & E. at p. 83; 28 L. J. (6) 8 B. & Ad. 176. 
(M.C.) 218. 
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enactment would be read by giying the Mlest effect to tbem so as 1875 
to enlarge that jurisdiction. In that case the subject-matter of ^uvkbstad 
l^islation would have been simply the enlargement of the juris- p^^ 
diction of the county courts. Fullmobb 

But if the recital of the Act had been, '' Whereas it is expedient ^^ 
to transfer to the county courts a portion of the jurisdiction of the 
Admiralty Court to a limited amount^" then I feel satisfied that 
the words, howeyer general, should be read as oidy including 
causes within Admiralty jurisdiction. In that case the subject- 
matter of legislation would haye been Admiralty jurisdiction, and 
the object would be to make the county courts available for the 
exercise of it to a limited amount. In arriying at a proper con- 
clusion upon the present question, which is no doubt one of much 
difficulty from loose legislation, we could not take a safer guide 
than the recital of the first statute^ 31 & 32 YicL c 71 (which is to 
be read as one statute with the second 32 & 33 Vict c. 51), if there 
were one. But though there is no formal recital, the first enacting 
clause may, I think, be regarded as haying the same effect in 
shewing what the subject-matter of l^;islation was. That clause 
(s. 2) enacts that, if Her Majesty thinks it expedient, she may give 
the county courts ** Admiralty jurisdiction." What does this mean ? 
The natural meaning of it is to give the county courts jurisdiction 
possessed by the Court of Admiralty ; I can giye it no other mean* 
ing. There is nothing in that Act to giye it any other meaning. 
The use of the words ^Admiralty causes" in that Act afterwards 
does not do so. Indeed, the difficulty does not arise under that 
Act of Parliament, but under the second Act, as to which it may 
no doubt be argued that the language of the second section of the 
former Act is inapplicable. And if it was dear that the whole of 
the Admiralty jurisdiction was exhausted by the former Act, and 
that the second, to haye any operation at all, must be applied to 
new and additional subjects of jurisdiction, I should think the 
argument almost conclusiye. But that is undoubtedly not the 
ease. There are subjects included in the Admiralty Court Act, 
1861 (24 & 25 Vict c. 10), which are not included in 31 & 32 
Vict. c. 71, and upon which the subsequent statute may take 
effect 

The question before us has formed the subject of two most able 
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1S75 judgments in the Court of Common Fleas and the Privy Council, 
GcNNMTAD Simpson V. Blttes (1) and Carffo ex Argos. (2) It would be im- 
«• possible to weigh and then correctly balance the strong reasons 
FcLLMORE brought forward in favour of each view. And I have found my- 
Wait ^^^ compelled in a case of great difficulty to resort to the simple 
and well-grounded means of ascertaining what ought to be re* 
garded as the real subject-matter of legislation ; and in this way 
have come to the conclusion that nothing but Admiralty jurisdic- 
tion was operated upon. 

But I must notice one argument founded upon the 6th section 
of the first Act, by which the Court of Admiralty may transfer 
from the county court any Admiralty cause pending there into 
the Court of Admiralty. This section is no doubt incorporated 
in the subsequent statute, as was held in The Swan. (3) The 
alternative, then, arises of holding either that the county court 
only entertains Admiralty causes within the jurisdiction of the 
Court of Admiralty, or that the Court of Admiralty has indirectly 
acquired jurisdiction over a new subject-matter. It certainly 
seems to me that the latter alternative involves a more violent 
breach of first principles of construction than the former. I 
only wish further to notice the 6th section of the Admiralty 
Jurisdiction Act, 1861 (24 & 25 Vict. c. 10), for the purpose of 
guarding against an argument that the county court has acquired 
a jurisdiction not possessed by the Court of Admiralty. That 
section, after giving the High Court of Admiralty a large jurisdic- 
tion in claims by owners of any goods carried into any port, adds: 
^' Unless it be shewn to the satisfaction of the Court that, at the 
time of the institution of the cause, any owner or part owner of 
the ship is domiciled in England or Wales." These latter words 
do not, properly speaking, limit the subject-matter of jurisdiction, 
but they assume the jurisdiction in the cases provided for, and 
provide that upon proof to the satisfaction of the Court that the 
owner is so domiciled, the jurisdiction shall not be exercised. But 
the Court could only be satisfied by proof given in some cause 
over which, but for the application of the proviso, it would have 
jurisdiction. There is nothing, therefore, inconsistent in the county 

(1) Law Rep. 7 C. P. 290. (2) Law Rep. 5 P. C. 134. 

(3) Law Rep. 3 A. & £. 314. 
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courts by means of its process under the 3rd section of the Act 1875 

of 1869, exercising its jurisdiction when the owner is domiciled in gunkzstId 

England or Wales, though the Court of Admiralty would not do so. pb"!^. 

The conclusion is, that the plaintiff proceeded properly in the Fulluobe 

Superior Court, and is therefore entitled to his costs. yUvt. 

Bbahi?£LL, B. I am of opinion in these cases that, whether 
we thought the Common Pleas or the Privy Council right, we 
ought to giye judgment for the plaintiffs that they should recoyer 
their costs. We are invited to say that they are not entitled to 
them, because they should have sued in the county court, in which 
(if they bad sued) the Court of Common Pleas have said they 
would have prohibited them from proceeding. If we were so to 
hold, it would be ludicrous and a scandaL It is no answer to this 
to say that the plaintiffs might have got leave to sue in the 
superior courts. They might, or they might not. But what they 
are claiming they daim as of right, and not as a matter dependent 
on the opinion of any superior court as to where the action should 
be brought. 

This being my view, and it being always a matter in which the 
difficulty might be obviated by leave being granted to sue in the 
superior courts (which I should think no judge would ever refuse), 
and it being in the power of the legislature to state what was or is 
its intention, the subject is perhaps not worth much discussion, 
with all respect, be it said, to the two great authorities who have 
differed. But if we are to choose between them, it seems to me 
that the Court of Common Pleas (1) was right. The difficulties 
in ithe way of the decision in the Privy Council (2) are most 
forcibly put in their judgment ; to those are added most cogent 
arguments in the judgment of the Court of Common Pleas against 
the expediency of giving Admiralty jurisdiction in such cases as 
those in question, either to the High Court of Admiralty or the 
county court. Shortly, the objections are, that on the construction 
contended for by the defendants, the county court has Admiralty 
jurisdiction in cases in which the Admiralty Court has no original 
jurisdiction ; that the High Court would have an appellate juris* 

(1) Simpson v. Blues^ Law Rep. (2) Cargo ex Argos, Law Rep. 
7 C. P. 290. 5 P. C. 134. 
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1875 diction where it has not an original jarisdiction ; that there could 
OuKNMTAD ^ transferred to it from the county court causes which it could 

Fuai. ^^^ originally entertain, and so it could hear and decide cases not 
FuLLMOBE properly within its own jurisdiction or that of the county court. 

wIiT. -"-^ these objections are to be added, not as aiding the construction 
of the statute, but as helping to the probable intention of the 
legislature, the objections, so forcibly stated in the judgment of the 
Common Pleas, to Admiralty procedure being applied to such cases 
as those in question. 

These different considerations were felt so strongly by the Privy 
Council that they would perhaps have decided as the Common 
Pleas did, but for the necessity of finding an application for words 
for which they saw none if the Common Pleas were right. With 
great respect, it seems to me a meaning may be given the words 
without the admittedly preposterous consequences the defendants 
contend for. The words are, *' claim arising out of any agreement 
made in relation to the use or hire of any ship;" not ^^ claim 
arising out of any agreement for the use or hire of any ship." I 
cannot think that the enactment is, in plain and intelligible lan- 
guage, free from any ambiguity. If I found the words without 
anything to control them, or guide me in their interpretation, I 
should say they included the cases before us, and much more. But 
as it is, I declare I do not know what they mean, or were intended 
to mean. A charterparty is not an agreement for the use or hire of 
a ship ; but it is said to be included in " claim arising out of any 
agreement made in relation to the use or hire of any ship^" Would 
that include the ship-broker's claim for finding a charter? see 
The Nticva Baffadina. (1) Take the next words, '' claim arising 
out of any agreement in relation to the carriage of goods in any 
ship.** Does that include a claim on a policy of insurance ? The 
policy is an agreement, not for, but in relation to, the carriage of 
goods in a ship. Some restriction must be put on the words. If 
the ship was in dock, and hired for a dance to be given in the 
dock, it surely would not be an Admiralty cause. Nor, one would 
think, would an agreement by the owner of a steamer to take a 
party to Bichmond. Would a ship on Lake Windermere be 
within the enactment, or a barge on a canal ? 
(1) Law Hep. 3 A. & E. 483. 
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Let us read the words thus : ** Shall have jurisdiction to try and 1875 
determine the following causes: — Where the High Court of gtowebtad 
Admiralty has jurisdiction as to any claim arising out of any pj^Vb. 
agreement made in relation to the use or hire of any ship, or in FtnuioBE 
relation to the carriage of any goods in any ship." Are there such wlir. 
cases ? I think there are. The High Court has jurisdiction over 
any " claim *' (the same word) " by the owner, or consignee, or 
assignee of any bill of lading of any goods carried into any port 
in England or Wales, in any ship, for damage done to the goods, 
or any part thereof, by the negligence or misconduct of or from 
any breach of duty on the part of the owner, master, or crew of 
the ship." (1) So that the owner of goods carried into any port 
in England, having a claim for damage to them arising out of 
breach of contract by the owner of the ship, may sue in the High 
Court of Admiralty. But the contract broken may be a charter- 
party, which is a contract in a sense, though not strictly, for the 
1188 or hire of a ship. So as to the latter part of the clause, 
** agreement made in relation to the carriage of any goods in any 
ship." This would apply to claims by the charterer or shipper 
under a bill of lading or other owner of goods carried under charter 
or otherwise. 

This construction gives a meaning to the words without the 
absurd consequences which would follow on the defendants' con- 
stmction. Therefore these rules should be discharged. 

As to the other points arising in one of the cases, viz. that the 
section as to the costs does not apply where there is judgment by 
defiuilt, and that it does not apply to actions in common law 
courts, we need express no opinion on them. The arguments pre- 
sented to us were not presented to the Queen's Bench in the case 
of Semtt V. Cortf. (2) We do not recognise, therefore, that case 
as an authority against them. It seems preposterous to suppose 
that the l^islature has intended that cases over 300Z. may be tried 
either on common law or Admiralty principles, cases under 2QL on 
the same, but cases between the amounts on Admiralty principles 
only, except at the peril of the plaintiff losing his costs. The 
difficulty arises from the words *'any superior court." Perhaps 

(1) 24 Vict, c 10, 8. 6 ; see 2%e Fieve Superwre, Law Rep. 5 P. C. 482. 
(2) Law Rep. 6 Q. B. 418. 
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1875 they should be read as " Superior Court of Admiralty, if any." 

GuNNWTAD The section supposes that the judge always hears or decides the 

Piu'cE ^^» apparently pointing to a court where there is one judge, 

Fdllmobb aiid where the case is always adjudged. 

V. Bulea dischargei. 

Otmneslad y. Price. 

Attorneys for plaintiff: Chester & Urguhart. 
Attorneys for defendant : 8coU^ Jarmam^ & Co. 

FuHnwre v. Waii. 

Attorneys for plaintiff: White & Sons. 
Attorneys for defendant : Stibbard db Cronshey. 



Jan. 28. GOODWIN v. ROBARTS and Othkes, 

Negotiable Instrument — Foreign Scrip issued by Agent in England. ' 

Scrip issued in England by the agent of a foreign government, by which the 
holder is to be entitled, on .payment of the instalments, to delivery by the agent 
of definitive bonds of the foreign government on their arrival in this country, 
is negotiable, and passes by delivery to a bonft fide holder for value without 
title. 

Spegialx!ASE stated in an action brought to recoyer the value of 
Bussian and Hungarian Austro-serip sold by the defendants under 
the following circumstances. 

In 1873 the Bussian goyemment^ being about t5 raise a loan on 
bonds, employed Messrs. Bothschilds, bankers, carrying on business 
in the city of London, as their agents for that purpose in this 
country. 

In pursuance of this employment Messrs. Bothschild, in De- 
cember, 1878, issued in London scrip for the loan in the following 
(printed) form : — 

« 1873. a 1873. 

^^ Imperial Government of Bussia. Issue of 15,000,00021 sterling 
nominal capital in 5 per cent. Consolidated Bonds of 1873 ; nego- 
tiated by Messrs. N. M. Bothschild & Sons, London, and Messrs. 
De Bothschild Brothers, Paris. Bearing interest half-yearly, pay- 
able in London from 1st December, 1873. 
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** Scrip for one hundred pounds stock. No. • Beceiyed 1875 

the sum of twenty pounds, being the first instalment of twenty per Goodwin 
cent upon one hundred pounds stock ; and on payment of the re* robarts. 
mainmg instalments at the periods specified, the bearer will be 
entitled to reoeiye a definitive bond or bonds for one hundred 
pounds after receipt thereof from the Imperial Oovemment. 
"London, Ist December, 1873. 

** The instalments are to be paid at our office as follows : — 
** 152. per cent, or 152., on the 5th February, 1874. 
''152. „ 15i „ 9th March 

"202. „ 202. „ 2nd May 

•*23t „ 23t „ 9th June 

'' Subscribers may pay the same under a discount of 8 per cent, 
per annum on any Monday or Thursday after the 16th instant 

** In default of payment of these instalments at the proper dates 
all previous payments will be liable to forfeiture." 

[Here followed receipts (unsigned) for the four other instalments.] 

''Imperial Bussian Five per Cent. Loan, 1873. 22. 10a. 

"No. 

" On the 1st June, 1874, this warrant for two pounds ten shillings, 
being six months' interest on 1002., will be paid at the office of 
Messrs. N. M. Rothschild & Sons, London." 

On the payment of the several instalments the printed receipts 
were signed by Messrs. Bothschild. 

The bonds were made and delivered in Bussia to Messrs. Both- 
schild, who, in June^ 1874, issued them in London to the holders 
of the scrip. They were in the following form : — 

"Imperial Government of Bussia, 
"15,000,000tsteriing, 
" In five per cent, consolidated Bussian railway bonds. 
" Fourth emission. 
" Created and issued in conformity with the Imperial ukase of the 
14/26 November, 1873, for the railways^ Odessa, &c^ redeemable 
by annual drawings in 81 years^ on the 19th November (Ist De- 
cember) in each year. 

"C. No. 1002. sterling. 

' "The bearer of this bond is entided to 1002. sterling, with 
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1875 interest at 5. per cent., until the time of the redemption fixed by 

Goodwin the drawing, which interest will be paid half-yearly, on the 20th 

j^j^J[gjj^ of May (1st June) and 19th of November (1st December) each 

year, on presentation of the coupons hereunto attached at either 

of the following places. 

*' At the office of Messrs. N. M. Bothschild & Sons, in London, 
in pounds sterling. At that of Messrs. De Bothschild Brothers, 
Paris, at the exchange of the day at London [and similarly at 
St. Petersburg, Frankfort-on-the-Maine, Amsterdam, and Berlin]. 

''The bonds are redeemable at par in 81 years by means of 
annual drawings at St. Petersburg, commencing on the 19ih 
Noyember (1st December) comformably with the subjoined table 
of redemption. 

** The payment of the drawn bonds will take place six months 
later, at the same places, and at the same exchange as the 
coupons. 

** Coupons due after the date of the drawn bonds must remain 
attached thereto, otherwise the amount of missing or unduly 
receiyed coupons will be deducted from the capital on payment of 
the bond. 

''This bond has forty-two coupons attached for 21 years, and a 
talon for renewal of the coupons at the expiration of that time. If 
the bond has not been drawn for redemption, new coupons will be 
delivered to the bearer without expense on application at London, 
or Paris, or St. Petersburg, against presentation of the talon." 

[Here followed an enumeration of the bonds to be issued.] 

" Agents.— N. M. Bothschilds.'* 

[Here followed a copy of the ukase of the 14/26 November, 
1873, signed by the Emperor of Bussia, under which the bonds 
were issued.] 

The Austro-Hungarian scrip was similar in form to the Bussian 
so far as concerned the question between the parties, and was 
similarly issued by Messrs. Bothschild in London. 

In February, 1874, the plaintiff purchased 2007. of the Bussian, 
scrip, on which the instalments were fuUy paid up in advance, and 
also 3002. of the Austro-Hungarian scrip. 

On the 27th of February, the broker through whom the plaintiff 
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purchased the scrip, and in whose hands it had been left to be 1875 
dealt with as the plaintiff might direct, pledged it with the defen- OooDwra 
dants as security for a loan of 8002. then made to him by them. kobIbtb. 
In April he was declared a defaalter on the Stock Exchange^ and 
snbsequently absconded and was made bankrupt, and default 
having been made in repayment of the loan of 8007., the defen- 
dants, who were ignorant of the plaintiff's claim, sold the scrip for 
a sum of 47121 6s. 
The case contained the following finding as to usage : — 

'' The scrip of loans to foreign goyemments, entitling the bearers 
thereof to bonds for the same amounts when issued by the govem- 
ment, has been well known to and largely dealt in by bankers, 
money dealers, and the members of the English and foreign stock 
exchanges, and through them by the public, for above fifty years. 
It is and has been the usage of such bankers, money dealers, and 
stock exchanges, during all that time, to buy and sell such scrip, 
and to advance loans of money upon the security of it, before the 
bonds were issued, and to pass the scrip upon such dealings by 
mere delivery as a negotiable instrument transferable by delivery ; 
and this usage has always been recognised by the foreign govern- 
ments and their agents delivering the bonds when issued to the 
bearers of the scrip. This usage extended alike to scrip issued 
abroad by foreign governments and scrip issued by their agents in 
England, and it extended to the scrip now in question, which was 
largely dealt in as above mentioned. Such scrip often passes 
through the hands of several buyers and dealers in succession 
before the issue of the bonds represented by it." 

The question for the opinion of the Court was, whether the 
defendants were, as against the plaintiff, entitled to the said scrip 
and the proceeds thereof! 

Jan. 27. Benjamin^ Q.O. (AnsUe with him), for the plaintiff. 
The scrip held by the plaintiff was not negotiable paper in a legal 
sense, that is, so that the property in it would pass to a bon& fide 
holder for value by delivery without title. It is neither a bill of 
exchange nor a promissory note, but merely an obligation on 
Messrs. Botbschild to deliver to the subscriber, on payment of the 
instalments by him, bonds of the Bussian government to a like 
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1875 amount, proTided the Bussian goyernment shall have delivered 
Goodwin those bonds to them. The instrument is issued in England by 
bankers residing here ; it does not come into England as a docu- 
ment existing abroad and bearing in the place of its issue the 
character of negotiable paper; and the question, therefore, is, 
whether it is in the power of bankers and financiers here to create 
a new species of negotiable paper without the authority of Parlia- 
ment In Dixon v. BoviU (1), in the case of iron warrants, it was 
decided, on general principles equally applicable to this case, that 
it was not possible by the custom of the market to create new 
classes of negotiable instruments. 

[Bbamwell, B. Does this scrip contain any promise or engage- 
ment by Messrs. Bothschild ?] 

It contains no statement or promise except by them. The 
Bussian government is no doubt engaged to Messrs. Bothschild, 
but it is not engaged to the public; it is only hereafter to become 
engaged to them by the issue of the definitive bonds. Messrs. 
Bothschild are to be the agents of the Bussian government in 
distributing the bonds when they arrive ; in the meantime they 
themselves issue the scrip and sign the receipt, not signing as 
agents, and by the terms ot it engage that if the Bussian govern- 
ment provides them with the corresponding bonds, they will issue 
them to the lawful holders of the scrip. This distinguishes the 
case from Qorgier v. MieviUe (2), which was the case of a definitive 
bond, signed by the King of Prussia and issued in Prussia, and 
which came to England with the character of a negotiable instru- 
ment. The scrip here is no more equivalent to such a bond than 
an undertaking to give a bill of exchange is equivalent to a bill 
of exchange. It stands on no higher footing than other paper 
issued in England, and treated in the market as negotiable, though 
not such by law, and is entirely within the decision of the Court 
of Queen's Bench in Crotieh v. Cridii Fonder. (3) 

Brown^ Q.C. (Bobarts with him), for the defendants. Crouch v. 
CrSdit Foneier (8) is no authority in the present case, for this is 
not an English instrument, but is an instrument issued by a foreign 
sovereign through his agent in England, and negotiable all over 

(1) 3Maoq. 1. (2) 3B.&C.46. 

(3) Law Rep. 8 Q. B. 371 
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Europe. It is not, in fact, distinguishable from the foreign bonds 1875 
which were treated as negotiable in Qorgier y. MieviOe (1) and Ai- qooivwin ' 
tamejf-Oeneral v. Bauwens. (2) The scrip shews, on the face of it, hobabts. 
that Messis. Bothschild assume no personal responsibility, but act 
only as the agents of the Bussian goYemment It is in that 
capacity that they sign the receipts for the instalments, and there 
are no words of contract in the instrument. Agents acting for a 
foreign goyemment are not personally liable : Story on Agency, 
§§ 302, 303, 304 ; the contract is with the foreign government 
only. The whole transaction, the scrip not less than the bonds , 
to which the scrip is only preliminary, is foanded on the nkase of 
the Emperor of Bussia, and the instmment is not an English, but 
a Rossian instmment. The scrip cannot, therefore, properly be 
described as a chose in action, which signiftes a contract which can 
be enforced by action or suit : Williams on Executors and Adminis- 
trators, 7th ed., YoL i. p. 784 ; for there is no person against whom 
it could be enforced, either at law or in equity : Duke of Brungwiek 
Y. Kinff of Hanover (3) ; De Hdber y. Queen of Portugal. (4) It 
is, in substance and fieMst, the instrument of a foreign gOYomment, 
and as such forms, by general mercantile usage, a part of the cur- 
rency of Europe : Lang y. Smyth (6) ; Wookey y. Pole (6) ; MiUer y. 
Baee (7) ; Mm-eer County y. Haeket (8) 

[Bbahwell, B. That case seems directly contrary to Dixon 
Y. BovUL (9)] 

Benjamin^ Q.C.9 in reply. This is a contract made in London, 
and to be executed in London, and is, therefore, an English con- 
tract The cases referred to were all cases of promises to pay 
money ; this is only an undertaking to dellYer a bond, when it is 
proYided* WhatcYor might be the case, if the scrip were really 
issued abroad, it can no more be in the power of a foreign goYem- 
ment (oYon assuming this to be the act of a foreign goYemment) 
than of a private person to issue in England, as negotiable paper, 
paper which is not by the law of the country negotiable. 

Cur. adv. wit. 

(1) 8 B. & C. 46. (5) 7 Bing. 284. 

(2) 4 M. A; W. 171. (6) 4 B. A; Aid. 1. 

(3) 2 H. L. C. 1. (7) 1 Sm. L. 0. (6th ed.) p. 468. 

(4) 17 Q. B. 171; 20 L. J. (Q.B.) 488. (8) 1 Wallace, B., 83, at p. 95. 

(9) 3 Maoq. 1. 
You X. H 3 
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1875 Jan. 28. Bbamwell, B. This case, whioh "was argued before ns 

QooDwnr yesterday, was said, and said tamly, to raise a very important qnes- 
BoBABTfl. ^^^^' Scrip of this nature is dealt with to the extent of millions, 
and no doubt the question is of importance, not only as between 
buyers and sellers, but also to those foreign gOYemments who wish 
to raise money, and to those who raise it for them in this country. 
But I think it is quite clear what our dedsion should be. The 
case of Oarffier v. MievUle (1) is in force, and not overruled ; and it 
was there decided, in the case of a Prussian bond, that a bon& fide 
holder for value was entitled to it as against a rightful owner from 
whom it had been stolen, or who had been wrongfully deprived of 
it It was therefore admitted in this case, and could not be 
denied, that if this had been a bond, the defendant would have 
been entitled to our judgment ; but it was said that, this being 
scrip, it would be otherwise. In the judgment of Abbott, G. J., in 
Chrffier v. MieviUe (1), he states it as the reason of his decision 
that, by the course and practice of the market^ of the people who 
buy and sell and deal in, and are interested in and are liable upon, 
the bonds in question, the property in them passes by delivery to 
a bona fide holder for value. As iCar as one can see, that is a 
reason of general application. But no doubt Mr. Benjamin has a 
right to argue that, although the Court put no qualification on 
that general reason, yet they must be taken to be applying it to the 
case they were dealing with — ^that is, the case of a bond ; €uid that 
the subsequent case of Crouch v. CrSdit Foneier (2) shews that an 
engagement to pay money to bearer, not entered into by a pro- 
missory note or a bill of exchange, is not transferable from hand 
to hand so as to give a title to the person who receives it, 
although he takes it for valuable consideration, as against one wh 
had been deprived of it, and that the law does not allow the 
effectual creation of such instruments as negotiable instruments ; 
that such an instrument is no more in the situation of a bond than 
an engagement or undertaking to give a promissory note is in the 
situation of a promissory note ; and that, as an undertaking to give 
a promissory note could not be made transferable from hand to 
hand, either by practice or custom, neither can an instrument of 
this nature be made so transferable. » 

(1) 3 B. & C. 45. (2) law Eep. 8 Q. B. 874. 
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Bat that aigament is made on the assamption that Messrs. 1875 
Bothschild are here the contracting parties. . Now, I am clearly qoodwin 
of opinion that they are noty and that they enter into no contract, sobabtbl 
They are the mere agents for the negotiation of the loan, or so 
much of it as is negotiated in London ; another firm of Messrs. 
Bothschild being agents for the negotiation of the loan in Paris. 
In my opinion, they do not nnderfcake that the ,bands shall be de- 
liyered. They do not undertake even that if the bonds come to 
England they shall be deliyered. They do not undertake the 
payment of interest They do not nndertake any obligation ol 
any sort or kind. They simply receiye the money for the Bussiaa 
goyemment from the parties who sabscribe the loan, and who hold 
these documents, having no rights against the Messrs. Bothschild, 
but having rights, such as they are, against the Bussian govern- 
ment only. 

Being of that opinion, I am of opinion that this scrip is as much 
a Russian instrument as the bond itself would be. And I confess 
it appears to me shocking to one's common sense to hold that this 
thing, whatever it is called, which will result in a bond, which is a 
Bort of interim bond, which is something preparatory to a bond 
being given, which is of a temporary character and is to terminate 
in a bond, is itself in a plight different as to negotiability from that 
which the bond would be in. It would be drawing a distinction 
which would be utterly unintelligible to the commercial world at 
large. I can see no ground for such a distinction, and therefore, 
on the ground that Oorgier v. MiemUe'iX) .shews that if this had 
been a Bussian bond the defendants would have been in the right, 
iind that to my mind this instrument is as much a Bussian instru- 
ment as a Bussian bond would be, I think that what would be true 
of the bond is true also of the scrip, and that the defendants are 
therefore entitled to our judgment. 

If Qorgi&r v. MieviHe (1) did not exist, the topics which have 
been urged upon us as to the locality of the contact, and the 
power of the Emperor of Bussia to make an instrument negotiable 
here, might be very properly discussed ; but as that case is an 
existing and binding authority, it is condasiye upon these matters^ 

(1) 3 B. & C. 45. 

H 2 i 
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1875 and the only question is whether you can distingaish between the 

Goodwin bond and the scrip, i 

^Q^J^^ One other observation I will make. It is manifest on the find- 
ing of this case that when the scrip is taken to Messrs. Bothschild, 
or (I ought perhaps to say) to the Russian goyemment^ they 
undertake that they will give to the holder of the scrip a bond; 
and I understand, from the statement of the fSetctSi that if the 
plaintiff were to go to them and say, *'Do not give it to the de- 
fendants ; give it to me, because I am the rightful owner of the 
scrip/' they would refuse to do so. They would say, ** No ; we 
shall recognise the bou&fide holder for value, whoever he may be." 
If that is so, it seems to me to be extremely difficult to say that 
the documents can be intercepted in anybody's hands in the mean- 
while. I think our judgment must be for the defendants. 

Cleasbt, B. I am entirely of the same opinion. And I might 
leave the case on the grounds so clearly stated by [my Brother 
Bramwell ; but I should like to add a few words on what I con* 
sider to be the nature of these instruments. They emanate from 
the government of Bussia, and to understand the matter I think 
we must go back to the ukase of the Emperor. It appears fi:om 
that document that money is wanted for the construction of rail- 
ways, and that for that purpose it is necessary to raise a loan of 
15,000,0007. It is stated that subscriptions will be opened, and 
this loan, when contracted, will be met by bonds. The loan is 
contracted on this footing, that the persons, whoever they may be, 
holding these documents shall, if the Bussian government keeps 
faith with them, receive bonds on payment of their subscriptions, 
by instalments at stated times, under which they will be entitled 
to receive payment at the times and according to the drawings spe- 
cified in the bonds. The bond is then the document of title for 
a part of the loan. It is not money. The value of it depends on 
the manner ih which the Bussian government keeps faith with the 
subscribers. It is really the document of title by virtue of which 
persons can go tcs the Bussian government and receive (if the 
Bussian government keeps faith with the public) certain payments. 

That being the nature of the bond, in what respect does this 
other document differ from it ? Is it not the title by virtue of 
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^hich the person holding it, according to the terms of it, can call 1875 
npon the goyemment of Bossia to give him the title to the money, goodwdt 
that is, to give him the bond? The bond is not the money, it is jtoBAsrs. 
only the title to the money. This document is foanded upon the 
same idea, that the Bussian Government will keep fiButh and give 
to the holders of these documents, according to its terms, the 
benefit which it holds out to them. It is, therefore, the document 
of title issued by the Bussian government as binding upon them, 
and, as in the case of the bond, they make the bearer of it entitled 
to payment. The heading of the document is sufficient to indi- 
cate its nature. ^Imperial Government of Bussia. Issue of 
15,000,0007. sterling nominal capital in Five per Gent. Consolidated 
Bonds of 1873.** It is true that Messrs. Bothschild have signed 
the document on their own behalf; but as soon as they have 
signed the first receipt^ it is authenticated by them as the docu- 
ment of the Imperial government of Bussia, and that is, in my 
opinion, the only effect of their signature. The bonds are authen- 
ticated by the signature of the Emperor himself. What is this 
scrip, then, but the act of the Bussian government ? So it becomes 
& document of title by which the bearer is entitled to the repay- 
ment of certain money advanced, and it has, in my opinion, pre- 
cisely the same character as the other. But for the advantage 
which the public receive of making the loan by instalments, there 
is no necessity for the scrip at all ; and the moment the first in- 
stalment is paid there is no obligation on any one to pay another, 
and there may be an end of the transaction. It is issued by the 
Bussian government as a document of title, and by which the 
person holding it is not only to receive a bond, but is entitled to 
receive money just as mudli as he is entitled to receive it on the 
bond itselJ^ for there is at the foot of the scrip the entry, '* On the 
1st of June, 1874, this warrant for 2Z. lOa., being six months' in- 
terest on lOOIL, will be paid at the office of Messrs. Bothschild & 
Sons, London." Therefore, when the matter is really looked at, it 
is impossible to make any sound distinction between the bond 
and the scrip ; they both represent a title to receive money from 
the Bussian government We have, then, a clear guide in Qorgier 
T. MieviUe (1), and there is nothing in the case of Crouch v. 

(1) 8 B. & C. 45. 



86 OOUBT 07 EXGHEQUEB. [L. Bw 

lg75 Oridil Foneier (1), or in DisBon t. Bovitt (2)» to conflict with our 

Goodwin decision* 

«. Judgment for (he defsndanls. 

R0BABT8. 

Attorney for plaintiff: Jl B. Batten. 
Attorney for defendants : /. JJ. M<uikenzie. 



Feb. 10. [IN THE EXCHEQUER GHAMBEB.] 

LEWIS V. DAVIS. 

Fenal Adum-^Olerh of Jusiices^Taking Fee other ihtm that in authorized Table 
^26 Oeo. 2, c. 1^— Table 0/ Fees not made at Sessiona next ttfter June, 1753— 
Venue, when looat^Action as Informer hy Person grieved — 31 Eliz. c. 6 — ^21 
cToc 1, c. 4. 

In an action, under 26 Geo. 2, c. 14, a 2, to reooyer penalties against a clerk 
of juAtices for taking a fee higher than that in the authorized table, the venue ia 
local, under 81 Eli& c 5, though the plaintiff happen to be the peraoa grieved. 

Declaration (venue Middlesex) that a table of fees to be taken by the clerks of 
justices for Monmouthshire directing that the fee to be taken for every recognisance 
to prosecute, &o., should be 4«., was, pursuant to 26 Geo. 2, c 14, made and 
settled by the justices at quarter sessionSi approved at the quarter senioQa 
next suooeediug, and afterwards laid before the judg^ at the next assizes, who, on 
November the 15th, 1842, approved and ratified the same, and that three montba 
afterwards the defendant, as clerk to the justices, demanded and received of the 
plaintiff 8a, as the fee for taking and admowledging a recognisance, whereby,, 
and by force of the statute, the defendant became liable to pay the plaintiff 207. : — 

EM, on demurrer, that the declaration was bad, as the Act 26 Geo. 2, c 14, 
B. 2, in imposing a penalty of 202. for demanding a greater fee than that established^ 
enabled any person to sue as informer, and the plaintiff sued as informer, though 
he happened also to be the person grieved. 

By 26 Gea 2, c 14, s. 1, '* the justices of the peace throughout England, at 
their respective general quarter sessions of the peace, to be held next after the 24th 
day of June, 1758, shall and they are required to make and settle a table of fees, 
&C And it shall and may be lawful for the said justices in their respective 
quarter sessions assembled from time to time to make any other table of fees to 
be tsken instead of the fees contained in the table." 

Sernble, per Blackburn, Mellor, and Archibald, JJ., that 'the power to make a 
fresh table of fees does not depend upon a previous table having been made at the 
sessions next after June, 1753. 

Declabation (yenne Middlesex) that a certain table of the 
fees to be] taken by the clerks of jnstices of the peace within 

(1) Law Bep. 8 Q. B. 374. (2) 3 Macq. 1. 
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and for the oounty of MomnouthBliire, directing that the fees 1875 
to be taken for every recogniaanoe to prosecute or answer or l^wis 
be of good behayionry indasiTe of notice, be the sum of 4a., 
was, pursuant to 26 Gea 2, c. 14, made and settled by the 
justices of the peace for the county, at a general quarter sessions 
in and for the county, and was afterwards approved at the general 
quarter sessions of the peace in and for the county next suc- 
ceeding and afterwards, at the assizes holden in and for the 
county next after the general quarter sessions, at which the 
same was so approved, was laid before the judges of assize, who, on 
the 15th of November, 1842, approved, ratified, and confirmed the 
same, which then became and was of validity and effect within the 
county ; and that» after the space of three calendar months from 
the 15th of November, 1842, when the table of fees was made and 
ratified, the defendant, then being and acting within the county as 
derk to the justices of the peace in and for the county, under the 
pretence of the taking and acknowledging of a certain recognisance 
taken and acknowledged before the justices at a general quarter 
sessions in and for the county, by E. Lewis and J. M. W. Lewis 
and A. Adams, her sureties, in the sum of 102. each, conditioned 
for the appearance of E. Lewis, to answer further to a charge of 
larceny, demanded and received of the plaintiff the sum of 8^. as 
and for the fee due and payable by the plaintiff to the defendant, 
for the taking and acknowledging of such recognisance, which sum 
of 8s. was another or greater fee than at the time of such de- 
manding and receiving, was ascertained, ratified, and confirmed in 
manner directed by the statute, whereby, and by force of the 
statute, the defendant forfeited and became liable to pay to the 
plantiff for his offence the sum 'of 207. [There were two other 
counts in a similar fonn.] 

Demurrer and joinder in demurrer. 

The demurrer came on for argument in the Court of Exchequer 
in Easter Tenn, 1874, when the Court gave judgment for the 
defendant, no counsel appearing on behalf of the plaintifil The 
plaintiff brought error. 

Feb. 10. PoZofut (Aapland with him), for the plaintiff. The 
declaration is good. The objection stated in the margin of the 
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demurrer is, that it is not shewn that a valid table of fees was in 
force at the time of the receipt of the money by the defendant. The 
question, therefore, is, whether the table of fees stated in the declara- 
tion to have been made in 1842, is good within the Act 26 Geo. 2, 
c. 14. (1) It will be contended that, on the true construction of 
the Act, if the justices omit to make their table of fees in the year 
1753, they can never make it afterwards. But the words of the 
Act as to this date are directory only. In Bowman v. Blyih (2), a 
table of fees had been made at the June quarter sessions, submitted 
for approval to the next October quarter sessions, and then ad- 
journed for consideration to the January sessionSi at which it was 

(1) 26 Geo. 2, c. 14, s. 1 : ** The before the judges at the next assizes, 
justices of the peace throughout Eng- 
land, at their respective general quarter 
sessions of the peace to be held next 
after the 24th day of June, 1753, shall 
and they are hereby required to make 
and settle a table of the fees which are 
to be tal^en by clerks to justices of the 
peace, and such tables, being approved 
by the justices of the peace at the next 
succeeding general sessions of the peace, 
with such alterations as such justices so 
assembled shall think proper, shall be 
laid before the judges at the next as- 
sizes, and the said judges are autho- 
rized and required to ratify and confirm 
such tables in such manner and form 
as the same shaU be made, settled, and 
approved of by the said justices, or 
with such alterations, additions, or 
abatements as to such judges shall 
appear just and reasonable.** The sec- • 
tion then proceeds to authorize the 
''justices of the peace in their respec- 
tive quarter sessions assembled from 
time to time to make any other table 
of fees to be taken instead of the fees 
contained in the table which shall have 
been ratified and confirmed by the 
judges of assize, and after the same 
shall have been afiSrmed by the justices 
of the peace at the next succeeding 
general quarter sessions, in manner as 
aforenid, to lay nek new table of fees 



who are hereby empowered and autho- 
rized to approve and ratify the same in 
manner as aforesaid, if they think fit ; 
but no table of fees to be made and 
settled by the respective justices of the 
peace shall be of any validity or effect 
whatsoever until the same shall be rati- 
fied and confirmed by the said judges.** 

By s. 2 : *' If at any time after the 
space of three calendar months from 
the time that such table of fees shall 
be made and ratified as aforesaid any 
clerk or clerks to any justice or justices 
of the peace, or any person or pereons 
acting as such, shall, under pretence 
of any matter or thing done, transacted, 
or performed by such justice or justices 
in the execution of his or their office 
or offices, or done, transacted, or per- 
formed by such person or persons as 
clerk or clerks to such justice or jus- 
tices, demand or receive any other or 
greater fee than shall have been ascer- 
tained, ratified, and confirmed in man- 
ner as aforesaid, such person shall for 
every such ofience f(»feit and pay 
twenty pounds to any person who shall 
sue for the same by action of debt, ftc., 
in any of His Majesly's courts of record 
at Westminster,** Ac 

(2) 7 K. ^k B. 26 ; 26 L. J. (M.G.) 
67. 
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approved of, and afterwards ratified and confirmed at the following 1875 
assizes, on the 5th of April, 1838. It was held that the table was lbwib 
not duly approved, as the approval ought to have been given at the j)^^ 
October sessions, and they had no power to adjourn the consider- 
ation of the matter ; but Lord Campbell, in giving judgment, 
says (1) : ** The result is, that there is no table of fees now in force 
in Norfolk, and a new one must be made," shewing that, in his • 

opinion, the statute did not require that the table should be made 
not later than 1753. It is quite reasonable that, where there 
has been a delay in considering the fees, the matter should be 
commenced de novo, and that the sessions, when they have once 
started, should not be allowed to go on adjourning the considera- 
tion of the amount of the fees, until the interest in the subject has 
died out. But it is not material that the sessions should com- 
mence in any particular year. It cannot be supposed that if the 
sessions throughout England did not exercise this power in 1753, 
all the tables of fees are invalid. 

[He then referred to several other objections to the declaration, 
which were overruled by the Court, as being only matters for special 
demurrer.] 

Lastly, it is said, that the venue ought to have been local. This 
point raises the question, whether the Act 31 Eliz. c. 5 (2) applies 
to an action, like this, by the party grieved. That Act is only 
directed against common informers. Here the plaintiff is the 
party grieved. In Fife v. Bousfidd (3) it is expressly laid down 
on the authority of Allen v. Stear (4) and CaUiford v. BlaW' 

(1) 7 E. & B. 46 ; 26 L. J. (M.C.) 61. bills, counts, plaints, and declarations 

(2) By 31 Eliz. c. 6, ** An Act con- in any action or sait to be commenced 
cemiDg Informers," it is enacted (s. 2) against any person or persons either by 
*' In any declaration or information at or on the behalf of the king, or any 
any time after twenty days after the other, for or concerning any offence 
end of this session of parliament to committed or to be committed against 
be had, bnmght, sued, or exhibited, the any penal statate, the offence shall be 
offence against any penal statute shall laid and allied to have boen oom- 
not be laid to be done in any other mitted in the county where such of- 
county, but where the contract or other fence was in truth committed, and not 
matter alleged to be the offence was in elsewhere.* 

truth done." (8) 6 Q. B. 100. 

By 21 Jac. 1, c 4, s. 2, " In all in- (4) Cra Eliz. 645. 
fonnations to be exhibited, and in all 
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1875 /or{2 (1), that the statute of Elizabeth applies to oommon informers 

imwjB only, and not to a party grieved ; and that the e£fect of 21 Jac. 1, 

Pata c. 4| 8. 2, is to re-enact the provisions of 31 Eliz. c 5| s. 2, with 

some alteration as to the mode of taking advantage of any 

objection as to the venue. 

[Blaokbubk, X, referred to Dyer v. Bed {2), where it was held 
that the statute of Elizabeth applies to a person suing for a 
penalty for himself alone in the same manner as though he sued 
as an informer qui tam. 

DenmaKi J. You claim in your declaration *^ by force of the 
statute/*] 

If the plaintiff, though a common informer, happens to be the 
person grieved, the Act does not apply. 

[Lush, J. The defendant might have pleaded the pending of 
another action by a common informer for the same offence. Does 
not ^ party grieved " mean the party grieved according to the 
provisions of the legislature ? Here the statute does not create a 
party grieved.] 

Lane (JET. M(Uhew$, Q.C., with him), for the defendant, was not 
heard. 

Blacxbubk, J. I think we need not trouble the counsel for 
the defendant, as the point now before us is quite clear. The 
statute 31 Eliz. c. 5, s. 2, says, in as plain words as can be, that 
an offence against any penal statute shall not be laid to be done 
in any other county but where the contract, or other matter 
alleged to be the offence, was in truth done. Here the offence is 
created by the Act 26 Greo. 2, c. 14, s. 2, and by that section an 
action is given to any person to recover a penalty of 201 against 
any one who demands a greater fee than that which is established. 
And we find that the venue is laid in Middlesex, though the 
offence was committed in Monmouthshire, and the venue ought, 
therefore, to have been there. Now, it is quite true that there have 
been decisions to the effect that where a penalty is expressly given 
by statute to the party grieved, such party is not withfai the statute 
of Elizabeth. We need not consider whether at the present day the 
Exchequer Chamber would follow these decisions. Here the penalty 

(1) 1 Show. 363. (2) Law Bep. I Ex. 152. 
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is given to the infonner only, and it wonld be an anomaly if the 1875 
Tenne ahonld not be local if the infonner shonld happen to haye lb^^b 
a grieyance, and that the role shonld be different where he had p^^ 
none. This point is snlBScient to dispose of the case. We give no 
decision on the first point, as to whether it is necessary nnder the 
Act that a table of fees shonld be first made and settled in 1753. 
I shonld haye wished to hear the counsel for the defendant on this 
point, and I have had a great deal of donbt as to whether the 
power from time to time to make any other table of fees instead 
of the table confirmed by the judges of assize, may be exercised 
where no table was made in 1753. But I am at present inclined 
to think that these words may yery well mean that the justices 
shall haye power to make a fresh table of fees at any time after 
the year 1753, and that it was not meant to make the exercise of 
the light in that year a condition precedent to its exercise there- 
after. This is the inclination of my opinion, but, of course, it 
might haye been changed by the argument on the other side. 

Hellob, J. I am of the same opinion. With regard to the 
question as to the exercise of the power to make a table of fees, I 
think this case is distinguishable from Baunnan y. Blyth (1), where 
the question was whether the sessions, to whom the table was sub- 
mitted for approval, had power to adjourn the consideration of it 
to the next sessions. I think that the Act only intended to pre- 
scribe generally the steps for making fresh fees in substitution for 
those which existed, and did not contemplate any particular year. 
This opinion is, of course, no part of our decision, but I think it 
right to express it. 

Lush, J. I concur in the opinion of my learned Brothers as to 
the necessity of the yenue being local. The statute of Eh'zabeth 
applies to all common informers, whether they are parties grieyed 
or not. 

GnoyE and Dekman, J J., concurred. 

Abghibald, J. I am of the same opinion. The statute of 
Geo. 2 does not create any grieyance, but gives a right to any f 

(1) 7 E. & B. 26; 26 L. J. (11.0.) 57. 
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1875 person to sue for the penalty. As to the other point, my present 
Lewis opinion is that it is not essential that a table of fees should have 
Datib. ^^^^^ made at the sessions first held after June, 1758. 

Judgment affirmed. 

Attorneys for plaintiff : OleMidl & Fraeer. 
Attorneys for defendant : Few & Co. 



Feb. 11. [IN THE EXCHEQUER CHAMBER.] 



MILL V. HAWKER ahd Othbbs, and WICKETT. 

TrcBpasa — Highway Board — Individual Corporator$ — District Surveyor'-^ 
Personal Liability'^ & 6 Wm, 4, c. 50, 25 & 26 Vid. c, 61. 

At a meetiDg of the members of a highway board it wa« resolved that a path 
running through land in the occupation of the plaintiff was a highway, and that 
the plaintiff be directed to remove a lock from a gate placed across it. The sur- 
veyor of the board was afterwards ordered by them to remove the lock, and did 
so. On the trial of an action of tiesposs brought by the plaintiff against the 
members of the board in their personal capacity and the surveyor, in which the 
defendants justified, Kelly, C.B., nonsuited the plaintiff on the ground that 
neither the members of the board nor the surveyor were liable in<Uvidually. No 
evidence was therefore given in support of the plea of justification. The Court 
of Exchequer (Kelly, C.B., dissenting) having set aside the nonsuit and ordered a 
new trial on the ground, first, that assuming that the resolution was illegal the 
members of the board who concurred in it were personally responsible ; secondly, 
that the fact that the surveyor was, by 25 & 26 Yiot. c 61, s. 16, bound to obey 
the orders of the board, did not excuse him if in obeying their orders he did 
an unlawful act :^ 

Eeld^ by the Exchequer Chamber (expressing no opinion as to the liability of 
the members of the board), that the surveyor was liable, and that the judgment 
setting aside the nonsuit must therefore be affirmed. 

Appeal by the defendants from the judgment of the Court of 
Exchequer making absolute a rule to set aside a nonsuit (1) 

The &ct8 are fully stated in the report of the case in the Court 
below, and may be sufficiently understood from the head-note to 
the present report 

Feb. 10, 11. Kingdm, Q.O. (LopeB, Q.C., and Finder with him) 
for the defendants. First, the defendants, who are members of the 
(1) Law Bep. 9 Ex. 809. 
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Iiighway board, are not personally liable. [It is unnecessary to 1S75 
refer to this part of the argument, as no judgment was giyen on mdj, 
the point.] Secondly, Wickett, the surveyor of the highway board, 
is not liable. By the Highway Act, 1862 (25 & 26 Vict. c. 61), 
& 16, it is enacted that the surveyor '* shall in all respects conform 
to the orders of the board in the execution of his duties." He is 
therefore bound to obey the commands of the board, and his posi- 
tion is analogous to that of a bailiff or other officer executing the 
process of a court of justice. It has always been held that such an 
officer may in an action of trespass justify under the process of 
the court, though it had no foundation in point of fact : Dews v. 
RUey (1) ; Andrews v. Manris. (2) The surveyoi: is a public officer 
acting for a public body. 

[Blagkbubh, J. The Chief Baron having nonsuited the plaintiff, 
I think we must assume that the path in question was not a 
highway. It follows that the board acted without jurisdiction. 
And though the surveyor must obey the board, it is ^' in the execu- 
tion of his duties."] 

The immunity of a judicial officer does not depend upon the 
process being within the jurisdiction of the Court: Moravia v. 
Shper. (8) Under s. 17 of the Act the board are to keep in repair 
the highways within their district. It is therefore for the board to 
determine, as between themselves and their officers, which are the 
highways. The surveyor cannot inquire whether any order given 
to him is legal or not 

[Blackbubn, J. He has two courses. He can insist upon an 
indemnity before acting, or he may require the board to have 
recourse to legal process.] 

It is unreasonable to require that the surveyor should be satisfied 
that any act which he is called upon to perform is within the 
jurisdiction of the board ; it is enough that it is apparently within 
their jurisdiction. 

Arlhw Charles (JET. T. Cole, Q.C, with him) first argued the 
question as to the personal liability of the members of the board. 
Secondly, with regard to the surveyor, he is liable as the hand 
which did an illegal act. The Act 5 & 6 Wm. 4, c. 50, ss. 69, 

(1) 11 C. B. 434 ; 20 L. J. (C.P.) (2) 1 Q. B. 3. 

264. (3) WiUes, Bep. 30. 






S4 OOUBT OF EXOHEQUEB. [L. B. 

1875 73, 74, contains proyisions which shew that in the case of snp- 
Mill posed obstructions to a highway, it was intended that the surveyor 
should not act mero motu, but should make complaint to the 
justices. The defendants' argument upon s. 16 of the later Act 
must go the length of saying that the surveyor must accept the 
orders of the board, no matter what they are. The case has no 
analogy with that of the execution of process by officers of courts 
of justice. It is subject to the ordinary law of master and 
servant. 
He also repeated the arguments urged in the Court below. 
Kingdon, Q.Cf in reply. 

Bla^gkbubn, J. This action was brought against several de- 
fendants, one of whom was the surveyor of the highways and the 
others members of the highway board, which is made a corpo- 
ration by the late statute. The Lord Chief Baron at the trial 
decided, for reasons which I will consider presently, that the action 
would not lie against either of the defendants — ^neither against 
the surveyor nor the rest ; and he directed a nonsuit^ the question 
as to whether the place in dispute was a highway not being dis- 
cussed. XTpon application to the Exchequer, the majority of 
that Court (the Lord Chief Baron dissenting) set aside the non- 
suit^ and ordered a new trial on two distinct grounds. They 
thought the Chief Baron wrong in saying that the surveyor was 
protected, and that no action would lie against him, and that he 
was also wrong in saying that no action would lie against the 
corporators. Now, the appeal before us is from that decision; 
and we are all of opinion that, as regards the surveyor, the non- 
suit was wrong, and that the rule ordering a new trial was right. 
And inasmuch as it was one nonsuit, where the parties were sued 
together in a single action, the decision that the nonsuit was 
improper as regards one, sets it aside as regards] all, and conse- 
quently the judgment making the rule absolute must be affirmed. 
In arriving at this conclusion we proceed upon the ground that 
the surveyor was clearly liable. 

Now, with regard to the other question which has been raised 
and discussed, as to whether the corporators were liable, it is one 
of considerable importance and great difficulty. If it were neces- 
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BUj to decide that qneBtion, we should require time for conrnder- 1875 
ation, and possibly, when we had considered it, our decision would mJ^^J 
not be unanimous. Our decision would be of no assistance in xx ^' 
sending the case down to trial, and would perhaps be an em- 
bamssmcDt to the learned judge who may have to try it We 
think it better, therefore, to leave the decision of the Court of 
Exchequer upon that point as it is. We leave it with the autho- 
rity it had before, no better and no worse. On the new trial 
the £eu^ will be ascertained, and the point reserved in such a 
manner that the Oourt before which it comes will be much better 
aUe to deal with it than they would be if they were to consider 
it now. 

I will now shortly give my reasons for thinking that the surveyor 
is liable ; and in stating those reasons I believe that I express the 
opinions of all the judges. If the board had authority given to 
them by the statute to determine whether a disputed highway 
was a highway, and consequently were authorized to break into a 
dose where they supposed that there was a high way, but where there 
was not a highway, though they honestly and bon& fide believed 
there was ; if there had been any such authority given to them, 
and if the surveyor was acting under their orders, I should appre- 
hend that he would be protected. Sect. 16 of 25 & 26 Vict 
c. 61, enacts that ** the district surveyor shall act as the agent of 
the board in carrying into effect all the works and performing all 
the duties required to be carried into effect or to be performed by ' 
the board." If the board had authority given to them to enter 
into a dose where there was no highway, but where they really 
believed there was a highway, and they directed their surveyor to 
go there, that would be a duty in which the surveyor would be 
directed to act. But then the section goes on — ** and he shall in 
all respects conform to the orders of the board in the execution of 
his duties." If the statute said to a man, ** Ton are to obey the 
orders of a particular person,** it would be very hard to punish him 
if he did not obey those orders, and at the same time to make him 
liable if he did obey them. But when you come to look at the 
matter, the board must have some pow^ or duty to order what is 
to be done, and the surveyor, who is to do it for them, is to obey 
their directions. The Act does not say that when the board thirk 
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1875 that tbey have an anihority, but have not that aothority, that the 
^inj, snnreyor is to act upon their directions^ and, consequently, that 
while acting on their directions he is to be protected. 

Now, as to the question whether any jurisdiction or authority is 
given to the ancient suryeyor of highways, and to the highway board 
which is substituted for him, to break into a dose which is prirate 
property, but where they think there is a highway, one is some- 
what embarrassed through not knowing on what ground the board 
belieTed this path to be a highway. No board has power to decide 
whether a certain way is a highway ; but they may, if they like, 
or anybody may, if he likes^ raise the issue at common law and 
haye it decided. There are provisions in this statute under which 
the question whether a certain place is a highway may be brought 
before the justices for decision, but there is no power for any 
board or other officer to decide it. Any one acting upon such a 
decision, does so at his peril. Mr. Eingdon endeavoured to point 
out some section which gave this power. I can see none. Mr. 
Charles argued that even if it had been a highway, the surveyor 
had no right to remove the obstruction. How that would be I do 
not say ; it is not the question here. We must, in fiftvour of the 
plaintiff, assume that if he had not been stopped he would have 
proved that this was not a highway ; and if he had proved that 
it was not a highway, the question whether the surveyor would 
have the right to remove an obstruction across a real highway, 
would not have arisen. Here a gate on a dose, which has not 
been proved to be a highway, has been broken through, and there 
is no clause in the Act of Parliament which says that this can be 
done. It does not give the board a right to remove something 
from that which is not a highway, but which they thmk is a high- 
way. If this be the case, the ground on which the Chief Baron 
held that the surveyor was not responsible, seems totally to fail. 
The exception is only that of people acting for courts of justice, 
or perhaps where any Act of Parliament says that they must in 
all events obey. But it certainly does not apply to such a case 
as the one before us, where the Act only says that the surveyor 
shall obey lawful orders. For these reasons I think that the 
judgment of the Court below ought to be affirmed ; but we must 
only be taken to add the confirmation of a court of appeal to 
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that part of the jadgment which proceeded on the grotmd that 1875 
the sarreyor was h'able. Mill 



Mjbllob, J. I am of the same opinion. I think the troe limit 
of the sDryeyor's obedience is while the board is acting legally, not 
when it is actisg illegally. Where he is protected from the con- 
sequences of any act, the board are protected, but if the board 
i^er him to do anything which it is beyond their power to order, 
then I take it that he is no longer protected. I take this to be 
the meaning of s. 16, and I agree that the jadgment of the Court 
below, so far as the surveyor is concerned, should be affirmed. 

LtJSH, J., concurred. 

Gboye, J. I also agree in the opinion which has been ex- 
pressed. It is admitted for the purposes of this part of the case 
that the board is liable in its corporate capacity for an act which, 
for the purposes of the case, is admitted to be unlawfal ; and here 
the sunreyor commits that unlawful act, for which he should be 
held legally responsible. Therefore the whole question — ^for no 
other question has been brought to bear upon the matter— is 
whether by s. 16 he is exempted from that h'ability. [The 
learned judge read the section.] It seems to me that it would , 
be strahung the Act to say that the section actually exempts 
the surveyor from all legal liability. If the rendering which is 
contended for by Mr. Eingdon were adopted, it would virtually 
give him such an exemption, for I do not see any words in {he 
section which would limit that exemption. But I see nothing 
to give it a wider limitation than that of things lawfully ordered 
by the board. It is confined to carrying into effect the duties 
by the Act required. No case has been cited by Mr. Eongdon 
in support of his argument except the case of officers executing 
legal process, and acting in the execution of duties conferred 
upon them by courts of law. This seems to me to shew that the 
exemption claimed here is not an exemption which would be 
likely to exist, for if it had we should probably have had some 
cases more expressly m point. I think I ought to add that I have 
entertained some doubt as to whether the Court ought not to have 
given judgment on both points, but that doubt is not sufficient to 

Vol. X. I 3 
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1875 induce me to differ from the rest of the Court, more especially as 
MiLiT the Court will be in fuller possession of the facts after the trial 



Havkeb. 



DfiNHAN, J. I am of the same opinion. The question an 
to the liability of the surveyor seems to me to depend entirely 
on the words of 25 & 26 Yict. c. 61, s. 16, and the words 
relied upon by Mr. Eingdon are these: — ^^He shall in all 
respects conform to the orders of the board in the execution of 
his duties." To ascertain the real meaning of these words we 
must go to the earlier part of the cLause, which says : ^* he shall 
act as the agent of the board in carrying into effect all the 
works and performing all the duties required to be carried into 
effect, or to be performed by the board." What are those duties ? 
They are duties relating entirely to public highways, and for the 
purposes of this case we are bound to assume that the particular 
place in which the surveyor attempted to execute his duties on 
the occasion complained of, was a place which was not a public 
highway. If so, I think it follows from the reasons given by my 
Brother Blackburn, that the board had no jurisdiction over that 
place. Then, if the board had no right to do what they did, 
had the surveyor any right to act under their authority in the 
manner complained of? Well, the words are, ^he shall in all 
respects conform to the orders of the board in the execution of 
his duties." If this was not a highway, he would have no duties 
there at all, and he cannot therefore resort to this clause as afford- 
ing him a protection. The cases relied upon have been cases of a 
peculiar kind. The case of Dews v. Btley (1), and the case of 
Andrews v. Harris (2), the only two which told in favour of Mr. 
Eingdon, were cases relating merely to duties performed by ofiBcers 
under the orders of a court of justice. These cases are not appli- 
cable to the present case, but the general rule is applicable, that a 
man who has done a wrong is responsible for that wrong. Here 
the surveyor has done an act upon an object with which he had no 
duty to interfere. Therefore he, at all events, is responsible. 

With regard to the question as to the corporators being per- 
sonally responsible, I think that is a matter of great difficulty, and 
that it would be better not to send down the case with a divided 

(1) 11 C. B. 434 ; 20 L. J. (C.P.) 264. (2) 1 Q. B. 3. 
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opinion, or, by taking time to consider, to prevent the case from ^875 
being tried at the next assizes. Mill 



Akchibald, J. I entirely agree as to the inexpedilency of taking 
time to consider the question as to the personal liability of the 
corporators, as to which there may probably be somd difference of 
opinion. As regards the surveyor, it appears to me that the effect 
of 8. 16 is to make him the executive of the board, and any orders 
which he may receive to carry out their lawful duties, are orJers 
which he ought to obey. If they go beyond this limit he ought 
not to obey them, and would not be jastified in obeying them. 
Here it is admitted that the spot in question was not a highway ; 
and nothing has been cited to shew that the board would be jnsti* 
fled in committing a trespass upon land which is not a highway. 
Consequently, this was no part of their duties ; and I think it was 
no part of the duty of the surveyor to obey their orders to commit 
that trespass. For these reasons I agree that the judgment of the 
CSourt below on this point should be affirmed. 

Judgment affirmed aa regards the liahility of 
the surveyor. 

Attorneys for plaintiff: PaUison, Wigg, & Co., for White & 
Dinghy t Launeeston. 

Attorneys for defendants: Coode, Kingdon, & Cotton, for 
Eawker, Boseasffe. 
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1875 [IN THE EXCHEQUER CHAMBER.] 
Feb. 9. 
RADLBY AHD Amothbr v, THE LONDON AND NORTH WESTERN 

RAILWAY COMPANY, 



Contributory Negligenc&^Bailway Bridge. 

The plaintiffs, ooUiery owners, had a siding adjoining the defendants' line, which 
was crossed by a bridge, and on to which the defendants were in the habit of convey- 
ing the plaintiffs' empty trucks from their line, the plaintiffs removing them as they 
thooght fit The defendants were accustomed to bring such empty trucks along 
their min line at any hour by day or night, and, without notice to the plaintiffs, 
to shunt such trucks on to the siding and leave them there to be disposed of by 
the plaintifib. One Saturday evening, after working hours, the defendants brought 
oh to the plaintiffs' siding and left there trucks of the plaintiffs, one of which was 
loaded with a broken truck to such a height that it would not pass Under the 
bridge. More than twenty-four hours afterwards, but before work was lesumed at 
the plaintiffs' works, the defendants, after dark, pushed on to the siding other 
trucks of the plaintiffs which pushed the loaded truck up to the bridge, by which 
means the further progress of the train of trucks was checked. The engine- 
driver, believing that the. obstruction was caused by a break, drew back the 
engine, and gave with it such a push to the train that the loaded truck knocked 
down the bridge. In an action for the damage so done, the jury found that 
the plaintiffs were guilty of contributory negligence in not removing the loaded 
truck : — 

Meld^ by the majority of the Exchequer Chamber (Denman, J., dissenting), 
reversing the decision of the Court of Exchequer, that there was evidence of con- 
tributory negligence to go to the jury. 

Appeal by the defendants from a decision of the Court of 
Exchequer making absolute a rule for a new trial on the ground 
of misdirection, and that there was no evidence of contributory 
negligence to go to the jury. (1) 

The cause was tried at the Liverpool Summer Assizes, 1873, 
before Brett, J., when the following facts were proved : — 

The plaintiffs are colliery proprietors owning and working the 
Sankey Brook Colliery, dose to which there was a mineral branch 
of the defendants' railway called the Parr Branch. 

In connection with the Parr Branch there are certain sidings 
on the land of the plaintiffs, and belonging to them, made by 
them for convenience of transferring and carrying coal raised 
from their colliery to and by the defendants* line of railway. 

(1) Law Rep. 9 Ex. 71. 
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Upon these sidings of the plaintiffs no engine of the defendants 1875 
was accnstomed to run throughout, and they were used solely, as BADiif"" 
far as the defendants were concerned, for placing therein returned ^0,^;^ j^^^ 
empty waggons by the defendants and removing waggons there- North 
from when filled with coal. Waggons once left on these sidings by Railway do. 
the defendants were entirely within the control of the plaintiffs. 

The defendants were accustomed to' bring empty returned 
waggons along the Parr Branch at any hour by day or night, and 
without notice to the plaintiffii to shunt such waggons on to the 
plaintiffii* sidings, where they were left under the plaintiffs' control 

Part of the sidings was crossed by a bridge used as a tram- 
way, about eight feet in height from the level of the rails, on 
which rested part of the head gearing and supports necessary for 
the working of the plaintiffs' colliery. 

An empty waggon, or one loaded in an ordinary way with 
coal, could pass safely and clearly under this bridge, and waggons 
were occasionally shunted under it by the defendants, but when 
they did so it was complained of by the plaintiffs, on the ground 
that i?7aggons so left blocked up a public highway called Fleet Lane 
whicsh crossed the siding between the railway and the bridge. 

At the plaintiffs' colliery it was the ordinary custom to leave off 
work at 12.30 p.m. on Saturdays and to resume at 6 a.m. on Mon- 
days. About 2.80 P.M. on Saturday, the 25th of January, 1873, 
the defendants brought three or four empty waggons of the plain- 
tiffs, together with a disabled waggon of the plaintiffs loaded upon 
another waggon, and marked ** home for repairs," along the Parr 
Branchi and shunted them on to plaintiffs' siding, and left them 
there. 

The height of the waggon, with the disabled waggon loaded on 
it, was about eleven feet in all, too high to pass under the bridge 
before mentioned. 

The disabled waggon loaded up on the other, and the two or 
three others, were known to a person left in charge of the plain- 
tiffs' works during the absence of the workmen at 2.30 on Satur- 
day, the 25th of January, to be on the siding, and were left 
standing there during Saturday afternoon and up till and during 
Sunday night, the 26th, and it was known to him that a number of 
waggons would arrive during that night 
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187& On the night of Sunday, about 12.30, the defendants brought 

n^LBY ~ up on their b'ne a train of forty-eight empty waggons of the 

Lo DON plaintiffs, and proceeded to shunt them on to plaintiffs' siding; but 

NoBTH ^g ni gh t being yery dark, the defendants' servants engaged in 

Railway Co. shunting did not notice that the loaded-up waggon was different 

from any other waggon in height. 

The train of waggons was slowly backed along the siding, and 
coming against the waggons which had been left by the defend- 
ants on the previous Saturday, pushed them over Fleet Lane 
towards the bridge, so as to cause the loaded-up waggon to strike 
against the bridge, which checked the further progress of the train. 

On touching the bridge the engine-driver felt an obstruction, 
and not having got all the waggons off the main line, which it was 
his duty to do, and believing the obstruction to be caused by a 
break, he, to use his own words, drew back the engine and gave 
another jamb up ; by this he gave such a momentum to the engine 
that the loaded-up waggon knocke<l down and carried away the 
bridge and head gearing, which was the accident complained of 
by plainti£&. 

A guard in charge of the empty waggons was, whilst they were 
being shunted as above described, seated on one of the waggons 
about the middle of the train. 

The plaintiffs had also a siding on the east side of the defend- 
ants' line, on which empty waggons were from time to time shunted 
by the defendants, and on which the waggons brought on the Sun- 
day night might have been put. 

At the trial the contention on behalf of the defendants was that 
there was no negligence on their part, and even if there were, there 
was contributory negligence on the plaintiffs part, inasmuch as, 
knowing that waggons might arrive at any hour of the day or 
night, and that in fact they were expected to arrive on the night 
of the 26th, it was their duty to have removed the loaded-up 
waggon and to have the sidings clear; the plaintiffs, on the other 
hand, contended that there was no such duty on their part, and 
that there was no evidence of contributory negligence. 

[The case on the appeal then set out a shorthand writer's note 
of the summing up of Brett, J., which is omitted, as not being 
required for the purposes of this report.] 
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In reply to questions left by the learned judge to the jury, they 1875 
replied : " We think there was contribatory negligence on the part badlet 
of the plaintiffs." And the learned judge thereupon directed loj^jo^Jt j^j^ 
the verdict to be entered for the defendants. A rule for a new Nobtb 
trial having been made absolute, as before stated, the defendants BailwatGo. 
appealed. 

AspinaUf Q.C. {McConneU with him), for the defendants. The 
decision of the Court below, that there was no evidence of con- 
tributory negligence, is wrong. The accident was caused by the 
plaintiffs' omission to remove the loaded truck. If this truck had 
not been allowed to remain on the siding, nothing which the 
defendants' servants did would have caused any mischief. He cited 
Davies v. Mann (1) ; Tuff v. Warman (2) ; Walton v. London and 
Brighton Railway Company. (3) 

. HerseheU, Q.C. (Baylis with him), for the plaintiffs. The decision 
of the Court below was right The defendants, having left the 
loaded truck after working hours on the plaintiffs' siding, had no 
right to assume that this truck had been removed by the plaintiffs. 
There was no obligation on the part of the plaintiffs to remove it 
during non-working hours, and the defendants had no right to 
throw on them the burden of taking extraordinary measures. Even 
assuming that the plaintifb ought to have removed the loaded-up 
truck, the defendants ought not to have forced it against the bridge, 
in the manner they did, without ascertaining the cause of the 
obstruction. The plaintiffs were not bound to anticipate that the 
derendants would use the siding as they did, without ascertaining 
that it was clear. The defendants have not shewn that they were 
in the habit of leaving disabled waggons on the siding, which they 
had a right to expect would be taken away. Secondly, there was 
a misdirection at the trial, and the law, as laid down in Davies 
V. Mann (1), was not su£Sciently explained to the jury. He 
cited Bridge v. Grand Junction Railway Company (4); Dimes v. 
Feiley. (5) 

AspinaJl, Q.(7., in reply. 

(1) 10 M. & W. 546. (3) 1 Ear. & Bath. 424. 

(2) 2 a B. (N.S.) 740; 26 L. J. (4) 3 M. & W. 244. 

(C.P.) 263; in error, 6 0. B. (N.S.) (o) 15 Q. B. 276; 19 L. J. (Q.B.) 
673; 27 L. J. (C.P.) 322. 440. 
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1875 Blackburn, J. la this case the rale in the Coart below for a 

radujt^ new trial was made absolute on two grounds, the principal one 

London and ^^g ^* ^^^^ Court thought that there was no evidence of oon- 

NoBTH tributory negligence, by which I understand any neglect of duty or 

Railway Co. conduct on the part of the plaintiffs sufEici^it to disentitle them to 

recoyer in this action ; the second, that^ assuming that there waa 

any such eyidence, the case was not properly left to the jary. The 

majority of the Court, I think, are of opinion that on neither ground 

was the Court below right. 

I will first state the question, which is really the important one, 
whether there was eyidence which, if properly left to the jury, 
would take from the plaintiffs the right to recoyer, assuming that 
the defendants were guilty of negligence. I believe that there is 
no dispute, and that for many years there has been no conflict of 
authority as to what really is the law upon the subject. I think 
that all the cases uniformly agree in this, that though the plain- 
tiff, or the person who complains of negligence, may himself have 
been guilty of negligence, and may have put his property in some 
place where it is exposed to danger, though leaving it there was 
negligence on his part, yet that does not disentitle him to recover 
for the consequences of negligence on the part of other persons, 
which has injured him or his property. A man is bound, when he 
puts himself in a place where he knows other persons are coming, 
and are in the habit of coming, not only for his own safety, but for 
that of his neighbours, to take reasonable care of himself and of 
his property; but, whether he does this or not, it does not relieve 
anybody else who comes there from the duty of also taking reason- 
able care. 

In the case of Davies v. Mann (1), where a fettered donkey was 
lying on a highroad, and a man came driving furiously past in a 
way which, if it had been an unfettered donkey or a man, would 
have made him liable to be run over, it was held, although no 
doubt the accident could not have happened if the donkey had not 
been there, though no doubt it was negligence on the part of the 
owner of the donkey to leave it fettered there without any assist- 
ance, yet this did not excuse the defendant for driving over it, and 
did not disentitle the owner of the donkey to recover damages. 
(1) 10 M. & W. 546. 
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So in the similar case of a dranken man who might be lying on 1875 
the highway, if anybody carelessly driving on the road drove over ^^j^j^ 
him, he woul^d have to pay damages, because the dranken man ^oj^j^^ j^,^ 
did not lose his right of action by his negligence. North 

It comes, therefore, to this: was there evidence here which Railway Go. 
shewed that the plaintiffs were guilty of negligence, and that the 
negligence was directly a part of the proximate cause of the acci- 
dent? I think there was. We must look at the statement of facts. 
In the first place, this high waggon, loaded with a broken waggon, 
is put on the siding on the Saturday afternoon. There it stood, and 
the plaintiffs had possession of it They knew perfectly well that the 
course of business was that the railway servants came in the night 
and in the dark, and brought the waggons to this very same 
siding; and they also knew, for I think this appears to be pretty clear, 
that when other waggons were standing there they shoved them 
back, in order to bring others to take their places ; and they must 
have known that a high waggon of this sort, if it were driven back 
so far as to go under the bridge, would be liable to beat against the 
bridge, and thus to cause mischief This being the state of things, 
the first question seems to be, was it negligence on their part to 
keep that high waggon standing there from the Saturday night 
until the Monday morning ? because that is what they did, the 
accident happening on the Sunday night, in the dark. I think it 
was negligence, and there was an absence of reasonable care on 
their part, knowing that the railway company's servants were likely 
to come there and send their waggons there. 

Now I think it was carefully left to the jury, and they were 
properly told that the question was whether the plaintiffs had 
done what a reasonable man would have done, or omitted to do 
something that a reasonable man under the circumstances would 
do. If so, they were guilty of negligence. 

The question was asked, would a reasonable man, under the 
circumstances, have left that high waggon there (because il was 
its height which made it dangerous), standing, as it did, for thirty- 
six hours without removing it ? It is true that it was after working 
hours, and after the workmen had left the colliery, but would a 
prudent man have removed it from the siding? The question was 
clearly one for the jury, and the jury have rightly answered it by 

You X. K 3 
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l»75 finding that there was negligence. But then it does not follow 
Kadlet that the defendants might not be liable. The strongest evidence 

London awd ^^ ^^^^^ negligence is this, when they were pushing the waggons 
North isto the siding and felt a stoppage, which, as we know, was the 

Bailwat Ck>. high waggon coming against the bridge, they conduded that the 
bridge was high enough to pass under, took back the engine and 
then brought it with such an impetus, that the trucks were shoyed 
forward against the bridge, and brought it down. This was cer- 
tainly evidence for the jury of negligence on the part of the 
defendants, and if they thought that this negligence, notwithstand- 
ing the fact that the high waggon had been left there, was the 
proximate cause of the accident, the defendants would have been 
responsible. But that question was substantially left to the jury. 
It was pointed out in terms sufficient to bring the question before 
them, that there was no negligence on the part of the defendants 
in what they did, unless they knew the high waggon was there. 
*^ Do you think," says the judge, for it is put in so many words, 
*' that when the defendants knew, or rather the defendants' servants 
who left it there on the Saturday night knew, that it was there, 
that it was negligence in the defendants' servants, and con* 
sequently in the company, not to leave warning to the other men 
that came up, to tell them, "There is a high waggon up there, 
look out for it." It is left to the jury whether that is negligence 
on the part of the railway company. Then it is left to them. 
" Was it negligence on the part of the other servants of the railway 
company to push up the waggons in this way without sending 
down a man to see where the obstruction was ?" All this amounts 
to saying that the negligence on the part of the defendants 
depends upon this, whether or not they were aware there was this 
high waggon, or ought, as reasonable men, to have anticipated that 
possibly it was there. For if not, there is nothing on their part 
but what takes place in the ordinary course of business. If that is 
so I venture to say it is not a question about words, but there was 
a state of things which would disentitle the plaintiffs to recover, 
because I think it would appear that not merely the negligence 
of the plaintiffs in leaving this high waggon standing there was 
a causa sine qua non, a cause without which the thing would not 
have happened, for it clearly would not have happened unless the 
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Iiigh waggon had been standing there, but also that if the 1S75 
mischief would not have happened but for that negUgence on the badlbt 
part of the plamtiffs, and all that was imputed to the defendants Lo^nwir avd 
was dependent upon this, whether or not they ought to have ^^^™ 
supposed that the high waggon was there, then, if the defendants Railway Go. 
had no reason to belieye that it was there^ they were guilty of no 
negligence at all, and consequently the plaintiffs* negligence in 
leaving it there was the proximate cause of the accident, and not 
merely the causa sine qu& non. The distinction between this and 
Davie9 y. Mcum (1), and that class of cases, is that though the 
donkey, which was left there, was the causa sine qua non, yet the 
defendant was guilty of negligence in driving furiously and in 
a way which would have been negligent even if there had been 
no donkey there, because he had every reason to expect that other 
pe(^le would come there, and even if an unfettered donkey had 
been there, although it might have got out of his way, yet it 
would have been liable to be run over, and therefore the defendant 
was guilty of negligence. Then the question comes to be, could 
the plaintifib avoid the consequences of the defendants' negligence ? 
This being so, I cannot agree with the Court below, that there 
was no evidence of such a state of things as to disentitle the 
plaintiffs to recover. 

Then comes the question whether the judge gave a sufficient 
direction to the jury. Now I must disclaim the idea that any 
learned judge is bound to follow a particular form of words ; the 
direction should be such as to convey to the jury the real question. 
[The learned judge then referred to the direction of Brett, J., and 
expressed his opinion that it was sufficient.] The result is that 
the judgment of the Court below will be reversed, 

Mellob, J., concurred. 

Lush, J. I am of the same opinion. I would only add, as to 
the first ground, that the Court below came to the conclusion that 
there was no evidence of contributory negligence to be left to the 
jary, by assuming that it was out of the power of the plaintiffs to 
remove that waggon between the time when it was left there on 
the afternoon of the Saturday, and the Sunday night at the time of 
(1) 10 M. & W. 546. 
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1875 the accident ; but there is no evidence in the case to warrant any 
kIdlst ^^^ assumption, and I am unable to see, as matter of law or as 

London and ™***^^ ^^ experience, that it was impossible for the waggon to be 
North removed. If it could, it ought to have been. This was a question 

Railway Co. for the jury, but my Brother Bramwell in his judgment takes it 
for granted, and it is the foundation of his judgment, that it was 
not practicable to remove the waggon between the Saturday after- 
noon and the Sunday. Then my Brother Bramwell also thinks, I 
observe, that the point which arose in Davies v. Mann (1) was not 
put to the jury. But I think that it was. In this particular case you 
could not approach the question of the defendants' negligence 
without involving in it the supposed negligence of the plaintiffs. 
Had the waggon not been there, the accident would not have hap- 
pened. The supposed negligence is only in shoving on the train 
without ascertaining whether or not a high waggon was in the way ; 
whether they should have ascertained that it was there, or known 
it was there, or sent a man down to know what was the matter 
before they shoved on the other waggons, were all questions for the 

jury- 

My Brother Grove, who is obliged to attend an o£5cial api>oint- 
ment, desires me to say that he concurs in this judgment. 

Brett, J. I can only say that I cannot see that what I did was 
wrong, though I have no doubt that what I did might have been 
much better done. 

Denman, J. I cannot come to the same conclusion as the rest 
of the Court. I feel conyinced that I must be mistaken, because 
I find that all my learned Brethren differ from me, still it is my 
duty to give the ground of my opinion. I think on both grounds 
the judgment of the Court below is right. With regard to the 
question of whether there is evidence of contributory negligence 
here which should disentitle the plaintiffs to a verdict, I do not 
found my view on the ground that there was not some evidence of 
what might be considered negligence on the part of the plaintiffs. 
I think that it was quite open to contend that the plaintiffs, 
through their servants, were guilty of negligence in leaving that 

(1) 10 M. & W. 546. 
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waggon unattended to during so long a time as tbey did, bat I do 1875 
not think that every sort of negligence of which a plaintiff may be badm 
guilty is necessarily contributory negligence such as would depriye j^^^ j^^ 
him of the right to recover. I think cases may be easily put in Nobth 
which no one would doubt that though there was n^ligence, it Baawat Co. 
was so &r removed from anything to do with the cause of the 
accident, that the plaintiff would not thereby be prevented from 
recovering; and I cannot help thinking, where it is perfectly 
plain that the accident happened owing io some definite and 
affirmative act on the part of the defendant constituting negligence, 
that then it will not do to say that the plaintiff was guilty of 
some act of negligence without which the accident would not have 
happened, because without it the thing to which the accident hap- 
pened would not have been in that place. Therefore I think that 
in every case, before the judge leaves the question of contributory 
negligence to the jury, he ought to be satisfied that there is some- 
thing which might or could be reasonably held by them to be, 
properly speaking, the cause of the accident. Now undoubtedly 
this truck would not have been injured, or have injured the bridge, 
if it had not been there where it was placed by the defendants, and 
left without any interference on the part of the plaintiffs during 
many hours. But it strikes me, upon the evidence, that it is as 
clearly made out as anything can be that the accident was not, in 
any common sense view of the matter, due to that, but that it was 
due to an affirmative act on the part of the defendants which we 
must take to have been found by the jury, because the question of 
contributory negligence does not arise until the negligence of the 
defendant is supposed to have been settled and found by the jury. 
The negligence, from which the accident happened, was charging 
the bridge with a quantity of trucks at the end of which was the 
truck in question, and when it was found that the trucks came to 
a standstill, not being content to stop and look to see what was the 
cause of the stoppage, but pushing violently with an engine the 
whole train with that unknown stoppage at the end, and so throwing 
down the bridge. It appears to me, therefore, that though there 
may have been some negh'gence on the part of the plaintiffs, it was 
not n^ligence which in any sense caused the accident, but that it 
was entirely the affirmative act of the defendants* servants, in 
You X. L 3 
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1875 charging the bridge as they did ; and therefore, although there 
Badlbt is some eyidence of negligence, there is nothing that ought to be 

LoMDOTT AND considcrcd in point of law as eyidence of contributory negligence. 
NoBTH rj^Q Court below, though they did not put the case exactly in 

Railway Co. 80 many words as I put it, seem to have put it in substance the 
same way. They did no doubt rely upon the fact that during 
the intermediate time nothing could have been properly done. 
At all events, it is sufficient to say that there is no evidence, as it 
seems to me, of anything unlawful or wrongful on the part of the 
plaintiffs in leaving the waggon there between one day and the 
other. Then, secondly, the question arises whether the jury were 
misdirected. [The learned judge referred to the summing-up, and 
expressed his opinion that it did not sufficiently explain the law 
(as laid down in Tuffy. Warman (1)) to the jury.] I agree, there- 
fore, with the judgment of the Court below. 

AnoHiBAiiD, J. I agree in the opinion of the majority of the 
Court The role below was made absolute on the ground of mis- 
direction. The misdirection, as I understand the case, appears to 
be that there was no evidence of contributory n^ligence on the 
part of the plaintifiGs, and that the learned judge ought to have told 
the jury so ; but on the argument here, not only is that point 
taken, but it is also insisted that the learned judge fedled to explain 
sufficiently to the jury the effect of contributory negligence on the 
part of the plaintifiGi. Now, I quite agree with the authorities 
cited, that it is not every species of contributory negligence on the 
part of the plaintiff (at least it is not under all circumstances) 
which will excuse the negligence of the defendant ; and although 
there may be negligence on the part of the plaintiffs which does in 
fact contribute to the accident or the mischief yet, if the defendant 
might by reasonable care and caution have avoided it» he will 
nevertheless be liable. I think the question has been in substance 
sufficiently left to the jury and explained to them by the learned 
judge. 

I also agree that there was in this case evidence to be submitted 
to the jury of negligence on the part of the plainti£Gs. Adopting 

(1) 2 0. R (N.S.) 740; 26 L. J. (C.P.) 263; in error 5 C. B. (N.S.) 675; 27 
L. J. (C.P.) 822. 
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that view, there comes the qaestion, what was the conduct of the 1875 
defendants in the case ? If they had rashly, without any care badlbt 
at ally driven this train of empty carriages into the siding, and j^^^ ^^td 
recklessly and carelessly driven the high carriage against the ^^^™ 
bridge, I can quite understand circumstances under which they Railway Oo. 
might be answerable, although there was negligence on the part 
of the plaintiffi in leaving the carriage there. But the question 
would be, what was the conduct of the defendants? Did they 
take such measures and precautions as they ought to have taken, 
assuming the existence of negligence on the part of the plain- 
ti£b ? That is the exact question which the learned judge left 
to the jury. He called their attention to the question of what 
ought to have been done in the exercise of ordinary care, and 
what should have been the conduct of the defendants on the occa- 
sion. [The learned judge proceeded to comment upon the terms of 
the summing-up.] I think, therefore, that there was no misdirection, 
and that there was evidence for the jury of contributory negligence, 
and that upon both grounds the judgment of the Court below 
ought to be reversed. 

Judgment reversed. 

Attorneys for plaintiffs : Sharpe, Park&Tf dk Co., far Peace, 
Wigan. 
Attorney for defendants : jB. F. Roberts. 
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1875 [IN THE EXCHEQUER CHAMBER.] 

^•6.9. 

THORN V. THE MAYOR AND COMMONALTY OP THE CITY OF 

LONDON. 



Engineering Contract — Plans and Specifioaiion — Mode of ConUrudien-^ 
ImpowibUity of Execution in Mode specified — Implied Covenants. 

The defendants being about to construct a bridge across a tidal river, employed 
an engineer for the execution of the works, and specifications and plans and 
drawings of such works were prepared by him. The defendants then issued an 
advertisement inviting tenders for the ezecutioa of the works oomprised in the 
specification, plans, &c By the specifications the foundations of the piers were to* 
be put in by metms of caissons^ as shewn in a drawing ; the form and dimensions^ 
of the ironwork and size of rivets to be as shewn on the drawing, or to be 
thereafter supplied by the engineer, Ac By the deed, after reciting the specifica- 
tions and tenders, the plaintiff covenanted that he would complete the work,, 
according to the terms of the specifications, within three years. Power was 
given to the defendants' engineer to alter the mode of executing the work, and 
it was provided that if additional expense was incurred by such alteration, the 
plaintiff was to receive compensation, to be fixed by the engineer. 

The plaintiff commenced the work, and after he had incurred great expense^ 
it was foxmd that the work could not be executed by means of the caissons in 
the manner specified, and by the directions of the engineer a new mode of putting 
in the foundations was carried out The plaintiff having brought an action to 
recover the value of the work which was thereby thrown away :— 

Eddf by the Exchequer Chamber (affirming the decision of the Court below),, 
that no warranty by the defendants that the work oould be executed in the 
manner described in the plans and specifications, was to be implied. 

Per Blackburn and Mellor, JJ., that the mode of la3ring the foundation by 
means of caissons was not part of the contract, but only a mode of carrying it out^ 
which the engineer had power to alter. 

Per Brett, J., that this mode of laying the foundations was a substantive part 
of the contract, and that the plaintiff oould only be required to puisne a different 
mode under a new contract. 

Error upon a judgment of the Court of Exchequer in fayonr 
of the defendants (1), where the facts are fully stated. 

Feb. 8. Benjamin, Q.a (Littler, Q.O., and J. W. Batten, with 
him), for the plaintifif, repeated the arguments urged in the 
Court below. 

Oiffard, Q.O. {The9iger, Q.C., and Mackenzie, with him), for the 
defendants. 

(1) Law Rep. 9 Ex. 163. 
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Feb. 9. Blackburn, J. In this case, which was argued yes- 1875 
ierday, we are all of opinion that the judgment below ought to be Thobn 
affirmed, though I must not say that we are all agreed as to the matob, &o., 
reasons for affirming it. I have reasons of my own which, I be- ®' ^m»n. 
lieve, are those of the majority of the Court, but which may be 
qualified by what my learned Brothers may say when they have 
heard my judgment 

The plaintiff, who is a contractor, entered into an agreement 
•by a formal indenture, in which there are yarious covenants. It 
-begins by reciting, as the fact was, that there had been previously 
issued on behalf of the corporation specifications, in which they 
described the kind of work for which they were inviting tenders, 
and the indenture contains a covenant on the part of the plaintiff 
that he would complete the work ; not making the* specifications 
part of the contract, but that he would complete the work in the 
manner described in the specifications, and do the work according 
to the terms of the specifications ; and there is in the indenture 
a condition that if the mode of doing the work is altered, which 
it may be, and power is given to the engineer to alter it, the 
contractor shall do it in that altered mode, and that if in con- 
sequence of the alteration he may have incurred any additional 
expense in doing the work (of which the engineer is made sole 
judge), he shall receive compensation, of the amount of which 
the engineer is also to be sole judge. There is also a further 
term in the covenant that he is to execute the work in three 
years, and that if he delays the completion of the work beyond 
that time, he is to forfeit lOOOZ. a month for every month's delay. 
But there is a further provision, that if the engineer, who is again 
made sole judge, thinks that the delay has been in consequence of 
some matter, which is, inter alia, by no fault whatever of the con- 
tractor, in that case also the engineer, as sole judge, may give 
further time, and doubtless would do so. Such is the contract, 
and there is no express covenant whatever that the specification, 
and the mode mentioned in the specification, shall be one that is 
practicable. Now the question that arises comes to be this : when 
we look at the specification we find that the work to be done was 
to build a bridge — ^Blackfriars Bridge — across the Thames, a tidal 
river, as we all know, and it is provided for in the specification, 
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1875 and pointed ont that the foundations are to be laid in a particiilar 
Tbobh way, which I need not further allude to except to say it was quite 
MatoSi, fta, practicable and successful, and they were ultimately laid. The 
OTLonxw. foundationstothepi^sweretobelaid to the depth of some feet— 
the predse number does not matter — below the level of low water^ 
and of course, the tide rising and falling, they would be twenty feet 
or more below the top at high water. Now, in that state of things, 
in order to build the piers, it would be, if not indispensable, at all 
events convenient, to keep the water out around them, so that 
the workmen might work, in canying out the work of bmlding 
the bridge, in a place like dry land, and the well-known mode of 
doing this would be to have a coffer-dam. This coffer-dam would 
probably, though it is not expressly stated in the case, be an ex- 
pensive work, and would certainly occupy part of the room in the 
river, and as the bridge was to be made under the control of the 
conservators of the Thames, it was an object to avoid interfering 
with the water-way more than was absolutely necessary. The 
specification discloses, and the engineer had doubtless arranged^ 
with a view to what was proposed, that the piers were to be built 
in this way (I may say briefly I do not pretend to accuracy in 
it) : caissons seven feet in height were to be sunk, between which 
caissons, when put down, there were interstices, which were made 
watertight by means of piles, which would make water-tight com- 
partments seven feet high. On the top of that there was to be 
second, third, and fourth sets of caissons, which would make the 
water-tight compartment twenty-eight feet high, and whioh wouM 
bring it above the top of the water at high water ; and it seems 
that the proper thickness and the nature of the iron, and everything 
in those caissons, is mentioned in the specification, so as to shew 
what kind of caissons they were which were intended to be put 
down, and it appears, and I presume (though not being an engineer 
I do not say it of my own knowledge) that a person looking at it 
would understand it was contemplated, when this water-tight com- 
partment was made of the height of twenty-eight feet above the 
foundation below, that the water might be pumped out once for all^ 
and that then there would be a water-tight compartment twenty- 
eight feet high, free from water, requiring no further pumping 
than such as might be required in consequence of any small 
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leakage or rain that might fall, not haying the tidal water of the 1875 
Thames coming into it, and then when onoe that was done the Tmms 
workmen were to build within that dry water-tight compartment ^ ^' ^ 
a pier, exactly as if it were being bnilt on dry land. It woold be or Umim. 
in lieu of a coffer<lam, and perhaps it might be called a coffer-dam, 
only not made in the way a coffer-dam usually is, and I apprehend 
also— though this, again, is not stated in the case before us — ^that 
this mode oi doing the work by means of caissons was not the 
usual and ordinary way, but was the way devised on this particular 
occasion, and which it was expected by the engineer would suffi- 
ciently answer the purpose which was in the contemplation of the 
parties. Now when ihia came to be put into operation, it turned 
out, either from having under-estimated the force of the tide, or, 
what is more likely, from having over-estimated the strength of 
the piles and materials, but for some reason or other which is not 
explained, when this was done, and it came to be high water, the 
water broke in, and the workmen could not build in the way 
which was anticipated. This was clearly no fault of the con- 
tractor; and the engineer, after having tried to remedy it in 
various ways^ finally removed the two top caissons^ so as to make 
the water-tight compartment only fourteen instead of twenty-eight 
feet high, and the consequence was that some of the work done by 
the contractor was thrown away, for although until the tide had 
risen fourteen feet there was less than a pressure of fourteen feet 
of water on the side of the caissons, and it was dry enough, as 
soon as the tide rose above fourteen feet it filled up the interior of 
the caissons, and, as is quite obvious, the workmen could not 
work, but had to wait until the tide fell again, and then, the water 
being pumped out, they could proceed with the work again. The 
case statecf, and it is again obvious, I think, from the statement 
made, that the consequence of this was that the contractor was 
put to additional work, labour, and expense — ^how much is not 
stated— and it is not material whether 1002. or lOOftOOl. would be 
the compensation, for that is immaterial with regard to this point ' 
of law. There was no doubt expense ; further, there was delay — ^it 
is not stated how much — and, as I said before, it is immaterial for 
our consideration whether this was to be measured by tens or by 
units. 
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1875 Now the qaesiion arises whether, under the contract as entered 

j^^ into, there was anything which the corporation had made a part 
Mat*' Ac expressly or impliedly of the contract which makes them liable 
or LoNDosr.' to compensate the contractor for this additional delay. It seems 
to me — ^I am now speaking for myself, for I believe at least one 
member of the Coort does not agree in what I am going to say — 
that the caissons round the pier were but a mode of carrying out 
the work ; the thing to be done was to build the piers. The mode 
pointed out in the specification, and the mode in which the con- 
tractor was to proceed in the first instance to do the work, was by 
means of these caissons, but when it was done they were to be re- 
moved. I think they were like the scaffolding of a house— not 
part of what was to be done, but a mode of carrying it out ; and 
taking it in that way, and supposing it to be so, it would follow 
that the contractor was bound to do the work in the altered mode 
which the engineer pointed out, having his recourse for the extra 
expense to the provision in the contract by which the engineer 
was to allow compensation for the extra expense, the engineer 
being sole judge of what it should be. As to whether the con- 
tractor was entitled to say, ** I will not go on with this mode of 
carrying out the work," I think he was not so entitled ; but sup- 
posing him to be 03 entitled, he did not rely on any such right; 
he treated the matter as if the engineer had a right to order him 
to do the work in this altered mode, and he did do it in this 
altered mode, and as far as regards extra expense the engineer, 
Mr. Cubitt, has given him compensation. We have no right, 
had we the materials before us, to review the engineer's decision 
on this subject We have not the materials ; and he awarded 
compensation which I have no doubt he thought fair, just, and 
liberal, and which I hope was so. So fear as that is concerned 
the contractor got paid. But the delay is a separate thing. If 
there is any contract, express, or implied, by which the corpo- 
ration warranted to the plaintiff that the mode pointed put in the 
' specification, and on which he made his tender, could be carried 
out — ^if there was any such contract, express or implied, I say it 
has been broken, and the damage arising in consequence of delay 
from this would have to be assessed, and the plaintiff would be 
entitled to recover. 
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Now when you look at the contract, it does not embody the 1875 
conditions on which Mr. Benjamin in a great measure rested his Thobn 
argument (they are not made part of the contract), all that is ^^^^^ ^ 
done is to refer to the specification for the mode in which the or London. 
work is to be carried out, but certainly in the contract itself 
there is no such express warranty, and the question in the case 
ifl^ are we to imply such a warranty ? I think if the case were, 
which I do not think it is, that the building of the bridge — ^the 
thing to be done, in the mode mentioned in the specification — 
was in fact impracticable, I do not think it would make any 
difference, but at the same time I should want to consider the 
matter before I said whether it would make a difference. It 
seems to me that unless you can find an implied contract that the 
mode of building it described in the specification is reasonably 
practicable, there is no case for the plaintiff. Now, taking that 
view of it, let us see whether there is any ground for implying 
such a contract. It is true that the contractor, looking at this 
and knowing it — ^and we must assume that the contractor, or those 
who are acting for him, have competent knowledge of the mode in 
which bridges are generally built — if he saw a new thing substi- 
tuted for a coffer-dam which had not been tried before, and had 
said, ^^ I think this will probably work well, but it is a new plan 
which has ncTer been tried ; a new plan will sometimes go wrong," 
and had gone accordingly to the corporation, or those who represent 
them, and said, ^ I think this will probably work well, and I have 
made my estimate accordingly ; but it may not work well, and 
therefore I request you to give me an indemnity, in case the mode 
should prove to be impracticable, and so cause delay and expense ;" 
if he had done that, and they had answered, " We are so convinced 
that this is all right, that we will warrant this new plan will work 
practically ; " if they had said that, and had embodied it in the 
contract in express terms, then the plaintiff would be entitled to 
recover; but there is certainly no such express warranty. If, on 
the other hand, the corporation had said in express terms, ** We 
will warrant nothing, we think this mode will do. If it proves 
ineffectual, and you are put to damage and expense, you will 
have, by the agreement which is proposed to be drawn, the com- 
pensation which the engineer thinks fit to allow you, and anything 
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1875 more we will not warrant at all/' and bad pat into the contract an 

rpg^gjj express negative of all warranty, it seems quite clear that the 

Ma ^ &a P^^^^^ would have had no shadow of a case at all. The question 

or LoBxxnr. therefore comes to be, — ^there being no express statement one way 

or other in the contract, which states on the face of it that the 

mode of doing the work had been preyiously pointed out by the 

specification prepared by the corporation, — ^are we to say that 

there was any implied warranty to the effect that that mode of 

doing it was practically sufficient? If so, the plaintiff would be 

entitled to recover. 

Now, certainly, when you have a formal document under seal 
without a warranty in express terms, we should not be likely to 
imply a warranty unless there is the clearest reason for it. Mr. 
Benjamin admits that he is unable to find any analogous cases in 
which a warranty has been implied imder circumstances similar to 
these ; and it seems to me that the burden is on the plaintiff to 
shew that a warranty is fairly to be implied. I may say that^ &r 
from seeing any reasons, legally or morally just, from which we 
should imply it, it seems to me that the convenience and the right 
of things ate all on the other side. As was well expressed by 
Mr. Baron Amphlett, on the occasion of the consideration of this 
case by the Court below, the contractor might, if he doubted 
whether the scheme was practicable, have asked the corporation 
for an express stipulation, or he might have declined to enter 
into the contract. He has done neither. He has chosen rather 
to act on Mr. Cubitt's reputation, or his own notions as to its 
being practicable, and has asked for nothing. It seems to me that 
if we were to introduce a warranty, we should be putting some- 
thing into the contract which not only the parties did not put in 
it, but which they did not intend to put in it, and which, if it had 
been proposed to them, would probably have been refused ; or, if 
they had agreed to any at all, it would have been a warranty con- 
siderably modifying any provisions as to how the work was to be 
carried out Taking that view of it, I agree with what is the sub- 
stance of the judgment below, that the plaintiff cannot recover 
on an implied warranty, there being no express warranty in the 
contract, and consequently the judgment of the Court below must 
be affirmed. 
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Mellob, J. I am of the same opinion, and concur generally in 1875 
the reasons given by my Brother Blackburn. I cannot think we thoth 
are at liberty to infer from the circumstances of the case an implied j^^^^ ^ 
warranty that the plans and specifications prepared by Mr. Cubitt of London. 
on the part of the corporation were such as really could be exe- 
cuted. The contractors were at liberty, if they pleased, to employ 
their own engineer to see whether or not these plans were such as 
could be executed, and executed within the time limited. Both 
of the parties were, I think, on equal terms. I think it would be 
a dangerous thing if, under circumstances like .these, where there 
are prorisions with regard to delay on the one side, and there is 
no such provision on the other, we were to imply any such stipu- 
lation. Now the claim here is not for the extra expense to which 
the parties were put in executing the works ; that has been settled. 
The claim is that they were so delayed in the execution of the 
works by reason of the failure of the plan, that their capital, 
machinery, &c., were kept idle. I can only say that if the con- 
tractor is to be entitled to have this made good by the corporation, 
he must give us stronger reasons than he has for implying a 
warranty. 

Lush, J. I also concur in the opinion of my learned Brothers, 
that the judgment of the Court below ought to be affirmed ; and I 
do so on the short ground that there is nothing in the contract which 
shews an intention on the part of the corporation to warrant the 
efficiency of the mode described of keeping out the water, and so 
enabling the contractors to go on with the work pf building up the 
piers of the bridge. It is admitted that there is no express con- 
tract of the kind, and there is nothing whatever, in my opinion, 
to justify the Court in implying any such contract ; therefore, to 
impose such an obUgation on the corporation would be to intro- 
duce a stipulation into the contract which the parties, either from 
design or inadvertence, it does not matter which, omitted ; and we 
should, by so doing, introduce a new term into the contract, which 
the Court certainly is not competent to do. 

Bbett, J. I have come to the conclusion that the plaintiff 
cannot recover in this case, and that the judgment of the Court 
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ig75 below ought to be affirmed ; bat I differ from some of the steps 
^TB^f ^y which the same condnsion has beea arrived at by my learned 
3lA o'' fto ^'^^^^^ Having no hope of altering their determination^ I feel 
or LovDOH. boand to state the grounds on which I think the judgment ought 
to be affirmed. I entirely agree that when a specification and 
plan are offered for tender by advertisement, they are at that time 
merely an offer, and there is no contract until the tender has been 
sent in and has been accepted ; and if a contract or deed is then 
drawn up in writing, the specification and plan become no longer 
part of the contract ; the only contract which can be considered 
by the Court is the written contract^ that is to say, in this case, 
the indenture. Then the question is, whether we can imply in 
this indenture a particular covenant. I think we have a right so 
far to consider the specification, plan, and tenders, as to take notice 
that the contract is made by means of such a process ; and the 
question must be whether the proposed covenant can be implied 
in the indenture from the &ct that the indenture was arrived at 
by means of the specification, plan, and tender. Now, this being 
so, I, although with great hesitation and deference, cannot come 
to the conclusion that in this case the substance or the subject- 
matter of the contract was merely the building of a bridge, and 
that the making of the caissons was a mere mode of dealing with 
the subject-matter of the contract, as if it were the scaffolding 
which is used for the purpose of building a house. If that were so 
I should not expect to find details of the mode in which the 
caisson was to be constructed. I do not recollect a contract, where 
the subject-matter being the building of a house, and where the 
scaffolding was to be erected for the purpose of building it, in 
which the exact method of making the scaffolding was in the 
specification ; though it might be generally mentioned, still, if a 
mere mode of building the house, and the house were the subject- 
matter of the contract, I should say that the tenderor would leave 
a very considerable latitude as to the mode in which the contractor 
should deal with the scaffolding ; but here the very manner and 
method of making a caisson is one of the most particular parts of 
the contract. The caisson is an iron caisson, and as a matter of 
business and business knowledge, I should say that an iron caisson, 
built according to these specifications, was a wholly different thing 
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from that which is called a coffer-dam, which, as I miderstand, is a 1875 
thiBg made of timbers, and it is so wholly different^ that it would tbobn 
be practically made and oonstnicted by people of wholly different m atob, &a, 
trades. Therefore, considering the mode in which the caisson is o' Londok. 
described in the specification, considering the practical difference 
between an iron caisson of this kind and a coffer-dam, although in 
in some senses they are analogous and alike, and certainly are 
made for the purpose of performing the same ultimate function, I 
cannot think that the making of the caisson was a mere mode of 
building the bridge, for I think it was a substantial part of the 
contract^ and one of the subject-matters of the contract. My view 
of the contract^ therefore, is that it is to do successive things in a 
particular order, first, the making of the caisson, and after that the 
foundations of the bridge were to be built, and then the bridge 
was to be made and based on those foundations. Now there is 
nothing in the contract itself which would bind the plaintiff to 
make any part of the bridge before the caisson was completed, but 
practically I should say that the bridge must have been prepared. 
Considering the time in which the whole structure was to be 
finished, it would be absolutely necessary, I should think, on the 
plaintiff to have the bridge prepared and ready to be put up 
before the caissons were finished ; at all events, it was right and 
reasonable that he should have them ready. 

Now then comes the contract. I think the miscalculation was, 
in the first place, the miscalculation of the corporation. The 
engineer, Mr. Cubitt^ was the engineer of the corporation, and I 
think the miscalculation was their miscalculation, and, therefore, 
the case must be considered precisely as if the contract had been 
made by Mr. Cubitt on his own behalf, and he had made the 
miacalculation. I think, further, that it was such a miscalculation 
as certainly prevented the plaintiff from earning the advantages 
which he was intended to have under and according to the con- 
tract. Certainly the miscalculation goes to that extent. I doubt 
very much whether it is not such a miscalculation as prevented 
the whole work being carried out at all under or according to the 
contract. I cannot, as at present advised, subscribe entirely to 
the view expressed by my Brother Blackburn, which is, that under 
the clause in the contract which enabled the engineer to make 
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1875 alterations, when those caissons failed in the mode in which they 
Xhobn did fail, the engineer was able to substitute another method which 
Matob, &a ^^^^^ carry out the same result, and that the plaintiff was obliged 
ov LoHDON. to carry that out^'for if that be the true view of the matter, it 
seems to me that the engineer might haye directed that coffer- 
dams should be made, which, as I have already ventured to state^ 
seems to me a radically different thing, and which requires a know- 
ledge of a different kind of trade, and I cannot think that the 
plaintiff would have been bound, upon the order of the engineer, 
to abandon the making of the caissons in iron, and to adopt, 
upon the engineer's order, the making of the coffer-dams in timber. 
I am, therefore, inclined to think that the miscalculation of the 
corporation not only prevented the plaintiff from earning that 
which he was entitled to earn under the contract, but prevented 
the carrying out of the contract according to its terms, and the 
only way, therefore, if the plaintiff went on with the work, in which 
he could proceed must have been by a new contract, either ex- 
pressed or implied. I must, therefore, deal with the case as if, 
upon discovery of the impracticability of the caissons, the plain- 
tiffi was not bound to proceed with the contract at all; and, 
therefore, the case comes to be the same to my mind, except for 
the purpose of the particular kind of damages claimed, as if the 
only subject-matter of the contract had been the caissons, and as 
if the miscalculation of the corporation had prevented the plain- 
tiff firom carrjring out the contract or earning profit under it. 

Now, upon this state of things, Mr. Benjamin argued that, by 
reason of the wording of this contract, there was an implied cove- 
nant as to the practicability of these caissons, relying upon the 
principle expressed in the proverbial phrase, ** Expressio unius est 
exclusio alterius." Now, inasmuch as the express negatives of 
warranty on which he relied (1) are negatives of perfectly indepen- 
dent covenants^ I cannot think the negative of a warranty in 
these cases is such as enables us to apply the affirmative warranty 
which he desires to introduce into this contract It seems, there- 
fore, to me that the only way in which a contract could be implied 
is to say that in all works of this kind which are entered into by 
means of specifications and plans advertised, and upon which 
(1) See clauses 36 and 54^ Law Bep. 9 Ex. at p. 165. 
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tenders are lequested, there is an implied warranty on the part of 1875 
those who issae the specification and tender that that which they TBoior 
desire to have done is a practicable thing ; and nothing, it seems matob, fta, 
to me, can be more important than snch a consideration. It is a ^' Lovdoh. 
Yital consideration in a business of the largest hind. I cannot 
think that snch a covenant can be implied under such circum- 
stances. I have once before endeavoured to express what I deemed 
to be the only principle of law on which Courts can imply a oon- 
tract between parties, and I endeavoured to enunciate that in the 
case of DanieU v. Bdrria. (1) What seems to me to be the principle 
is thi& Whenever there is something not expressed which it is 
dear to all men of ordinary intelligence and knowledge of business 
must either have been latent in, or palpably present to, the minds 
of both parties when the contract was made — ^and unless you can 
say that the covenant which you desire to imply must have been 
80 present to the minds of both, that if they had been called upon 
to express it anybody of ordinary intelligence or knowledge of 
busmess must have concluded that both would have expressed it 
in the desired form — ^I think the Court has no right to imply such 
a contract. Therefore the question oomes to be, whether we can 
say of this covenant that, if both parties had been called upon to 
express their meaning according to the view of every person of 
ordinary intelligence and knowledge of business, they would have 
come to the conclusion that such a covenant must exist Upon 
this point I think the judgment of Baron Amphlett in the Court 
below is most valuable. The question proposed is whether, in a 
spedfieatbn, the person who is called upon to tender has a right 
to assume that the work is a practicable work, or whether he is 
bonnd himself to inquire. 

Now it may be strongly argued that in one sense he is justified 
in relying on the practicability of the suggestion of the author. 
I cannot say that every person of ordinary intelligence and know- 
ledge must come to the conclusion that the specification and plans 
are merely su^estions for an offer. But he who has to tender 
may offer or not at his pleasure. He certainly has to consider 
whether the proposition will be a profitable one to him. I think 
he must also go on, or it may be said he is called upon to go 
(1) Law Bep. 10 G. F. 1, at p. 8. 
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1875 on, and inqnire whether that which is proposed to him is prac- 
Xnooi ticable. If the proposition is that the thing shall be done in a 
Hatob Ac P^^c^^l^ ^me, it does not seem to me unreasonable to say that 
OF Umoov. he must consider and calculate for himself whether the proposed 
work can be done within the time ; and it is bnt a step further to 
say that he must consider also for himself and calculate whether 
the work can be done at all, so as to enable him to earn the price 
he is to be paid. I think it may be said* that both parties must 
make their own calculations ; that if the contractor finds that the 
employer is proposing to him something which cannot be done, 
he ought not to offer to do the thing which in his mind cannot be 
done ; and if he does not inquire into the matter or runs the 
risky he must take the consequences, or if he thinks it doubtful he 
ought to correct the agreement by an express covenant In the 
rule I have endeavoured to enundate, though I think the impos- 
sibility of carrying out the covenant was caused by the miscalcula- 
tion of the defendants' proposition, still I think that the plaintiff, 
having accepted the contract and entered into it, if he required 
the stipulation on which he now relies, he ought to have had 
it expressed, and we are not at liberty to put it into the contract 
It i3 on these grounds that I concur in the decision that the judg- 
ment of the Court below should be affirmed. 

Gboye, J. I am of opinion that the judgment of the Court of 
Exchequer ought to be affirmed, and I give no opinion upon the 
question as to whether the caissons in a contract for building a 
bridge may be likened to a scaffolding as being the mode of per- 
forming the work, or whether they are themselves part of the work 
contracted for. It does not appear to me to be necessary to decide 
that point in this case ; but in my opinion, there was no warranty 
expressed or implied in the contract or the specification that 
the work done according to the specification should be sufficient 
and practicable. There is certainly nothing expressed on the face 
of the deed, and what would be the warranty if the Court were 
to imply a warranty from comparing all the various parts of these 
deeds? Very considerable variations are allowed by the deed, 
subject to the approval or under the direction of the engineer. To 
what ^amount of variation would the warranty extend, or how 
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tar oould certain variations be excluded from it, or, in other words, 1875 
what departure ought to be permitted from the express terms of Thobw 
the specification? Without going minutely over the specifica- mj^yor,*o 
iiouy there are things obviously of a substantial nature in which of London. 
variations from the exact terms of the specification may be im- 
ported, and, therefore, if there be an implied warranty, it ought, 
in order fairly to guard the defendants in this case, to be 9uch a 
warranty as would be capable of defining where it was to attach, 
and to what amount of variation it did not attach. I see nothing 
which would enable the Court by comparing the terms of the 
deed to imply any warranty sufficient to enable each party to 
know to what extent it went, or how far the plaintiff was pro- 
tected on the one hand by it, or the defendants, on the other hand, 
pledged; so that it might be considered a reasonable and fair 
warranty between the parties. I think, also, there is enough in 
this contract, certain considerable variations being permitted, to 
call upon the plaintiff to say if he wished to be guarded against 
going beyond the specification, " I will not undertake this contract ' 

with a degree of variation of which I cannot very well see the 
amount, without having on the part of the defendants a proviso 
warranting me not merely as to the expense incurred (which is left 
in the specification entirely to the judgment of the engineer), but 
against what I may lose by the possible extension of time, as I am 
bound by the contract to three years." I see nothing which con- 
stitutes, on the part of the defendants, an implied undertaking 
that, if by any mistake in the specification or any variations 
beyond those given in the deed, the burden of the contract is 
increased beyond what was contemplated, the proviso as to three 
years is to be extended, the defendants paying any expense which 
may accrue from the extension. I do not see any warranty which 
by implication the Court could attach to this deed which would 
fairly be binding and operative between the parties, doing no 
injustice to either. 

Jvdgment affirmed. 

Attorney for plaintiff: /. J5. BaJUen. 
Attorney for defendants : F. Brand. 

Vol. X. M 3 
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1875 MURPHY v. B0E8E, 

Fdi. 12. 



SUUuU <fFraud9^2Q Car. 2, c. 3, «. 17 — Sctle of Ooods^Memarandum ngwd 
hy Agent — Evidmot of Agency, 

In an action to reooyer the price of docks aold by the plaintiff to the defisndant^ 
it appeared that the plaintiff's ttaYeller when he took the order for the goods wrote 
out in the presence of the defendant upon printed forms two memoranda of it^ 
patting the defendant's name upon them^ and handing one of the papers to the 
defendant, who kept it :— 

Held (distingaishing Duma y. Evan$ (1 H. & C. 174 ; 81 L. J. (Ex.) 887)), 
that there was no evidence that the plaintiff's trayeller signed the memoranda as 
agent of the defendant^ so as to bind him within s. 17 of the Statute of Frauds. 

Deolabation,— first ootmt, for goods sold and delivered and 
money due on accounts stated; second count, for not accepting 
goods sold by the plaintiff to the defendant. 

Pleas: — ^First, never indebted; second, denial of agreement 
Joinder of issue. 

At the trial before Bramwell, B., at the Middlesex Sittings after 
Michaelmas Term, 1874, it appeared that the plaintiff was a mer- 
chant, carrying on business at Paris and Enightrider Street, City, 
under the name of Brown & Co. In July, 1874, the plaintiff's 
traveller, Dehorter, called on the defendant, and obtained from 
him an order for the supply of French clocks. Dehorter wrote 
the order in duplicate, upon printed headings, by means of the 
manifold writing process, handing the duplicate to the defendant, 
and keeping the original, which was on three sheets of paper. The 
following is the copy of the order : — 

" Ordered from Brown & Co,, 
** 68, Bue de Bondy, Paris, 
« And 30, Enightrider Street. 
/'Date. 14th July, 1874. 
'^ Name. Bernard Boese. 
*^ Address. Kidderminster. 

" Terms, 2^ % discount for cash in 14 days from date of invoice, 
or net 3 mo. hiU. Cases free. Goods carriage free to Londcn. 

[Here followed a specification of the articles and their prices.] 
The words in italics were printed. 
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A dispute as to whether the defendant should be responsible for 1875 
breakage of the goods during the transit haying arisen, the de- Mubpht 
fendant refused to complete his contract. It was now objected on . B(»8b. 
his behalf that there was no sufficient note or memorandum in 
writing to satisfy the 17th section of the Statute of Frauds. The 
learned Baron nonsuited the plaintiff, giving him leave to move 
to enter the verdict for 29L 9$. 

A rule having been obtained to enter a verdict for the plaintiff, 
on the ground tliat there was evidence for the jury, and that they 
ought to have found that the contract had been duly signed on 
behalf of the defendant, so as to satisfy the Statute of Frauds, 

J5. T. WiOiafM shewed cause. There is nothing in this case to 
shew that the traveller Dehorter acted as the agent of both parties 
in writing down the terms of the order. The defendant's name 
was merely written by the traveller upon a paper with a printed 
heading, just as it is done in the case of an ordinary invoice. 
The defendant did nothing to recognise the name written on the 
paper as his signature. He merely received the paper, just as 
though it were a tradesman's bilL 

FifUay, in support of the rule. There was evidence that the 
traveller signed the memorandum as the defendant's agent. It is 
now well settled that it does not matter whether the signature of 
the party to be charged is in the beginning or middle of the 
instrument: Schneider v. Norris (1) ; Johnson v. Bodgson. (2) It 
is quite enough if the defendant's name is by his authority placed 
in some part of the contract. Here his name was written on the 
memorandum under his eye, and with his permission. There is 
no reason why the traveller should not prepare the contract as 
agent for both parties. It has been held that a note made by an 
auctioneer's clerk of the purchaser's name in a book is sufficient to 
bind him, in an action by the auctioneer : Bird v. BouUer. (3) But 
the case is not really distinguishable from the recent decision in 
DurreU v. Evans, (4) There the plaintiff's factor wrote down in the 
defendant's presence, on a printed form, the particulars of a quantity 

(1) 2 M. & S. 286. (3) 4 B. & Ad. 443. 

(2) 2 M. & W. 658. (4) 1 H. & 0. 174 ; 31 L. J. (Ex.) 337. 

M2 3 
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1875 of hops which the defendant had agreed to purchase, putting the 
MuBPBY defendant's name at the top. The defendant looked at the paper, 
and requested that the date might be added, and the factor altered 
it It was held by the Exchequer Chamber that there was evidence 
that the defendant's name was put on the paper by his authority. 
So here, it is submitted that the fact that the defendant took and 
kept the paper, is abundant evidence of his consent that his name 
should be inserted in it 

Bbamwell, B. I think this rule should be discharged. It has 
been argued that the case cannot be distinguished from DurreU 
V. Evans (1), but I think it may be said on the other side that it 
cannot be taken out of the express words of the Statute of Frauds. 
We are, no doubt, bound by the decision of the Exchequer Chamber 
in Dtfnrdl v. Evana (1), but this case is distinguishable from it, 
and when I remember that my Brother Crompton took part in that 
decision, I should wish to speak of it with the utmost respect It 
was held in that case that the factor signed the paper on behalf 
of the buyer, and that this paper was intended to be a memo- 
randum of the contract I said in the Court below, not that the 
memorandum was an invoice, but that I could not see how the 
factor was authorized to sign on behalf of the buyer, but the 
Exchequer Chamber thought that there was evidence that^the 
defendant meant the paper to be a memorandum of the contract 
What they had to consider was, whether the paper before them had 
the defendant's name written upon it by an agent on his behalf. 
And they thought that there was evidence that the factor was the 
agent of the buyer, because the buyer took a share in the prepara- 
tion of the contract, and said, in effect, to the £EU5tor, ** Write it 
down in such a way." If that decision is wrong,* it is wrong in 
deciding that what the factor was asked to do made him the agent 
of the buyer, whereas it might be said that the buyer was only 
suggesting a correction to him, and treating him as the agent of 
the seller. Upon this subject I will say no more. 

Now here, afler the order had been given by the defendant 
Dehorter makes two copies of the order, delivering one to the 

(1) 1 H. & a 174; 31 L. J. (Ex.) 337. 
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defendant and keeping the other himself. To mj mind the qnes- 1875 
tion comes to this: did Dehorter act as the agent for both the mubfbt 
plaintiff and the defendant? Now if anybody, not a lawyer, 
were asked whether Dehorter acted as agent for any one but his 
master, he would say. Certainly not ; it is unreasonable to suppose 
such a thing. Now although we are told that a lawyer's yiew of 
what is reasonable is different from that of other people — still I 
think that the common understanding is a good test of the real 
meaning of the transaction. Now, is there any reason why we 
should disregard the understanding of reasonable persons for the 
sake of ayoiding the operation of the statute ? I can see none. 
I cannot see how this traveller is the authorized agent of the 
defendant. After he took the memorandum away, the defendant 
would be at liberty to say, '* I am not going to be bound by it." If 
he was the defendant's agent, when did the agency commence ? 
Was he agent at the time he wrote ? This will scarcely be sug- 
gested. Did he become agent afterwards by ratification? If 
so, you would come to this difficulty, that when the agent wrote 
the paper he did not profess to act for the defendant. Try it 
another way. Suppose the thing was done in a hurry, and 
the defendant had said, '^The contract to which you hare put 
my name is inaccurately drawn up, and I will maintain an action 
against you for your blunder." Would not the agent have been 
surprised at this ? If it be said that the same argument would 
diew that Dvrrdl v. Eva/na (1) was wrongly decided, I say that I do 
not know that this would be the case, for there they held that 
the defendant had made himself a party to the terms of the con- 
tract by requesting that the paper should be altered. As for 
the argument that the defendant is bound because the paper was 
written in his presence, I can only say, suppose he had been blind, 
or that he could not read, or that the paper had been copied out a 
week afterwards and then sent to him, could any agency have been 
inferred in such circumstances? These difficulties appear to me 
insurmountable. I think the rule ought to be discharged. 

FiGOTT, B. I am of the same opiniou. DvrreU y. Evans (1) 
(1) 1 H. & C. 174 ; 31 L. J. (Ex.) 837. 
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1875 differs in its facts from the present case in a material particolar. 
MvBFHT Here there was nothing done by the defendant to shew that he 
Bone constituted the traveller his agent All that he did was to give 
an order, and when it was written ont to take possession of it. 
Now is there in these facts evidence that he constituted the tra- 
veller his agents to make a memorandnm of the terms of the 
bargain? It is plain that there was no express authoritv, can 
any anthoiity be implied from the facts? If it can, at what 
moment did the traveller become agent — after he had written the 
memorandnm ? or after the defendant had received the copy and 
kept it ? Now, it seems to me, that none of the facts are different 
irom what they would have been if the traveller had been only 
the plaintiff's agent There is no circumstance inconsistent with 
his being merely the agent of the vendor. The buyer did nothing 
which is not done every day where the traveller acts for the 
vendor only. And it may be asked is the question to be raised 
in each of these cases, did the defendant see the traveller write 
out the order? did he approve of it? and are these questions to 
be left to the jury — we well know with what result I think that 
these questions ought to be answered in the negative, and that 
this rule should be discharged. 

PoLLOOK, B. I also agree that this rule should be dischaiged. 
I think that it is extremely important in all those cases in which 
it is attempted to prove an implied agency, or that there is 
evidence from which an agency may be inferred, to take into 
account the character of the parties and their usual course of 
dealing. The Act requires that the note of the bargain should 
be signed by an agent of the party to be charged. At first sight 
it would seem odd that where two contracting parties meet to- 
gether, that one who is in a position somewhat adverse to the other 
should be his representative and agent But no doubt such a 
thing may happen, as in the instance which has very properly been 
cited of the auctioueer's clerk signing as agent of both parties. 
In Lord St Leonards' work on Vendors and Purchasers, 14th ed. 
p. 147, he explains the principle upon which the auctioneer 
can bind both vendor and purchaser by his signature, citing Earl 
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of Olenffol y. Barnard (l), and Etnmersan y. Hedis (2\ and stating 1875 
that the implied agency of an auctioneer is not extended to other ~ MuiraT 
<;aseB. Therefore the present case is not within this exceptional b<»bb. 
rule. The case to which it has the nearest analogy is that of 
Durrdl y. Evans (3), and it is remarkable that when that case came 
before the Court of Exchequer, Lord Penzance seems to haye 
-drawn the conclusion that what was done was nothing more than 
what occurs in making out and giying an inyoice. I am bound to 
say that I agree with his reasonings and I will apply it to the pre- 
sent case. I think DurreU y. Evans (3) can only be supported if 
it decides that the agency did not commence till after the memo- 
randum was written out, and that will distinguish it from the 
facts before us. It might be said that the direction giyen by thd 
defendant to Noakes the £eictor to alter the instrument, was an 
adoption of his act in preparing it, or a recognition ab initio of 
the whole document as containing the contract Or one might 
go further and say that, firom the nature of the transaction, and the 
meeting of the parties at the office, it might be thought that there 
was eyidence that it was meant that Noakes diould act as the 
scribe of both parties in drawing up a note of the contract. But 
here there is an entire absence of any act of recognition by the 
defendant of the trayeller as his agent. The rule must be dis- 
charged* 

Bule discharged. 

Attorney for plaintiff: W. B. Buehanan. 
Attorney for defendant: F. Berkeley CaJeoU. 

(1) 1 Keen, 769. (2) 2 Taunt 38. 

(3) 1 H. A 0. 174; 31 L. J. (Ex.) 337. 
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1875 LOCKHART v. FALK. 

F06. 12. 



. Ship^'Shipping — Charterpariy^ Demurrage— Clause exempiing from lAahdity^ 

By a charterparty made with the defendant, plaintiff's ship was to proceed ta 
W^ and there load a cargo " in the customary manner," and proceed to R. and 
deliver, " the cargo to be discharged in ten working days (weather pennitting^f, 
commeDcing, &a Demurrage at 21. per ICX) tons reg. per day. . . . The ship to 
have an absolute lien on cargo for freight and demurrage, the charterer's liability, 
to auy clauses in this charter ceasing when he has delivered the cargo alongaide- 
ship." The customary rate of loading at W. was proved to be twenty tons a 
day: — 

EM^ that the clause for lien and for exemption of the charterer applied only to 
demurrage at the port of discharge, not to damages for delay at the port of 
loading. 

Appeal from the Liyerpool County Court. 

The action was bronght to recover damages for detention nnder 
a charterparty made on the 16th of March, 1874, between the 
master of the plaintiff's ship Zoe^ of 138 tons measurement, and the 
defendant, by which the ship was to proceed to Weston Point, 
and there load a cargo of salt of 250 tons, '^ in the customary 
manner," and proceed with the same to Biga Bridge, and there 
deliver, ^ the cargo to be discharged in ten working days (weather 
permitting), commencing from the day after the ship has got into 
her proper discharging berth. Demurrage at 2h per 100 tons 
reg. per day. . • • The ship to have an absolute lien on cargo for 
freight and demurrage, the charterer's liability to any clauses in 
this charter ceasing when he has deh'vered the cargo alongside 
ship." 

The vessel proceeded to Weston Point on the 20th of March,, 
and notice was given on the 21st that she was ready to load. No 
cargo was loaded till the 11th of April, and the loading was not 
completed till the 20th, when bills of lading were signed (dated 
the 18th) to the order of defendant or his assigns, *^ he or thej 
payiug freight for the said goods and all other conditions, as per 
charterparty." 

It was proved that the usual dispatch of the port was at least 
twenty tons per working day for loading ; the plaintiff therefore- 
contended that the loading should have been completed on the 



VOL. X.] HILABY TEBM, XXXVm TICT. 133 

4th of April, and claimed damages for detention. The defendant, 1875 
on the other hand, contended that the claim was one for demur- jjoo^^j^ 
rage, and that his liability had therefore ceased under the charter- *- 
party. ^"'' 

The learned judge held that the claim was not for demurrage, 
and gave judgment for the plaintiff for 4421 2$. 8{2., being damages 
for detention at the rate of 2Z. ISs. 2d. per day. 

Jan. 20. GuHy, for the defendant. The result of the cases is 
that, whenever a lien is given for demuri*age, the clause absolving 
the charterer from liability applies: Chray v. Oarr (1), OhriB' 
ioffenen v. Hansen (2), Francesco v. Ma^dey (3) ; and Bannister v. 
Bredauer (4), shews that effect wiU be given to such a stipulation 
by applying it wherever it appears to be the intention of the 
parties that the lien should .exist, and although the charge may 
not be strictly demurrage. The lien here covers the delay in 
loading ; the vessel was to load in the customary manner, and it 
was proved that by the custom of the port a definite time is given 
for loading. It can make no matter whether a fixed time is spe- 
cified in the charterparty, or whether terms are used which, when 
construed by the facts, make the time certain ; the result is that 
a time is fixed by the charterparty. The claim is, therefore, one 
for demurrage, at the stipulated rate of 2/. per 100 tons, which is 
covered by the lien, and the charterer is released by the delivery 
on board of the cargo. [He also contended that the plaintiff was 
estopped by the date of the bill of lading from claiming damages 
for delay beyond the 18th of April.] 

22. Q. Williams^ Q-C, for the plaintiff. No time is fixed by the 
charterparty for loading. The words *' in the customary manner," 
do not refer to the time, but to the manner in which the loading 
is to take place : Lawson v. Bumess (5), TapseoU v. Balfour. (6) 
No time being fixed, the claim is not for demurrage, to which the 
stipulated rate of 2Z. per 100 tons and the stipulated time of 
ten days refers, but it is a claim for not loading in a reasonable 
time, in respect of which no rate and no period is named. The 

(1) Law Eq). 6 Q. B. 522. (4) Law Rep. 2 C. P. 497. 

(2) Law Rep. 7 Q. B. 509. (5) 1 H. & C. 396. 

(3) Law Rep. 8 Ex. 101. (6) Law Rep. 8 G. P. 46. 
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1875 dause, therefore, abBolving the charterer from liability does not 
Tyw«iiA»^ apply. Prim& bucie, snch a clause relates only to fiitare liabilities : 
Pedenen y. Lotinga (1), ChrUtoffenen y. Han$en (2) ; not to snch as 
have already accraed when the event releasing the charterer 
takes place. In OgleAy v. YgUaiaM (3), and MUvain y. Perot (4), 
the claose was extended to liabilities already accraed, because tHe 
express words of the provision required it ; but this will not be 
done unless there are express words or a plain inference. In 
Franeesco v. Massey (5), it was held that the words^ used had that 
effect, but there a time was fixed both for loading and discharge, 
so that there was with respect to both a fixed time from which the 
ten days' demurrage could be reckoned ; and, on the other hand, 
in Baimisler v. Bredauer (6), where the same was held, no time 
was fixed either for loading or discharge, nor was there any de- 
murrage clause, so that if the clause had not been applied to 
damage for detentiou, there was nothing to which the word 
** demurrage" would have been applicable Bannister v. BreS" 
lauer (6) has, however, been doubted : see Oray v. CJarr. (7) In 
the present case there is a time fixed for discharge, but none for 
loading; the dause giving a lien and releasing the charterers from 
liability, is therefore to be limited to the liquidated claim, which 
might afterwards become due at the port of discharge, and ought 
not to be extended to the claim for unliquidated damages akeady 
accraed. 

Chdhfy in reply. 

Our. adv. vuU. 

Feb. 12. The judgment of the Court (Gleasby, Pollock, and 
Amphlett, BB.) was delivered by 

Gleasbt, B. The question in this case is whether the charterer 
is liable for detention at the port of loading by not loading in the 
customary manner. There is also a question of amount depend- 
ing upon the number of days during which the vessel was detained. 
We think the detention must be taken up to the time when the 

(1) 28 L. T. 267; 6 W. B. 290. (4) 8 B. & E. 496; 80 L. J. (Q.B.) 

(2) Law Rep. 7 Q. B. 609. 90. 

(3) B. B. & B. 930; 27 L. J. (Q.B.) (6) Law Bep. 8 Ex. lOL 
866. (6) Law Bep. 2 G. P. 497. 

(7) Law Bep. 6 Q. B. 522, at pp. 536, 646, 549. 
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caigo was loaded, and that the date of the bill of lading is not 1875 
conclusive. "lookhamT 

There is a clause in the charterparty giving the shipowner a pj|^ 
lien for freight and demurrage, and providing that the charterer's . 
liability shall cease upon a cargo being put on board. The ques- 
tion really becomes, whether what may be called the *' lien and 
exemption dau^e," which no doubt applies to demurrage properly 
so called, also applies, upon the language of this charter, to a 
daim for undue detention at the port of loading. A similar 
question has frequently arisen before, and we should not think of 
departing from what has been already decided; but it must 
always be borne in mind that if the language is not the same the 
decision may not be applicable. There is no case exactly the 
same as the present one. 

The word ^* demurrage " no doubt properly signifies the agreed 
additional payment (generally per day) for an allowed detention 
beyond a period either specified in or to be collected from the 
instrument ; but it has also a popular or more general meaning 
of compensation for undue detention, and from the whole of each 
charterparty containing the clause in question we must collect 
what is the proper meaning to be assigned to it When the 
charterparty contains no clause allowing demurrage at a specified 
rate at all, it has been held that the word " demurrage ** in the ex- 
emption clause applies to detention, and that the charterer is dis- 
charged as soon as a cargo is on board. This was the case of 
Bannisler v. Breslauer. (1) That decision is certainly not applic- 
able to the present case, because we have in this charterparty a 
demnirage dause, though not a precise one. In the present case 
the charter provides that the ship shall be discharged in ten 
working days, and afterwards has these words, ** Demurrage at 2L 
per 100 tons register per day." 

It has also been decided that when there is a time specified for 
loading, and also a time for unloading fixed by its being at the 
rate of so many tons a day, and afterwards a demurrage dause for 
a fixed number of days at an agreed price per day, that in that 
case the exemption dause applies to demurrage, whether at the 

(1) Law Eep. 2 C. P. 497. 



136 CODBT OF EXCHEQUER. [L- B. 

1875 port of loading or discharge; but it was thought clear it did 
LocxHABT i^ot apply to detention beyond the lay days and demurrage days 
Fale. ^^ ^^® P^^ ^^ loading. This was the case of Franeesoo y. Mob- 
sey. (1) The effect of this decision is, that where there is a clause 
for demurrage at a specified rate for a certain number of days, 
andy a number of days being allowed for loading, there can be de- 
murrage in the proper sense at the port of loading;, the exemption 
clause applies to demurrage there. 

And if we could read the provision for loading in the present 
case as fixing a particular time for doing so, the decision would 
# apply at all events to the period, though not specified, to which 

the demurrage clause might be considered to apply. But we do 
not think we can read the words that the vessel shall load in the 
customary manner as equivalent to a provision that she shall load 
in a certain number of days, or at a certain rate per day, for the 
purpose of applying the word ** demurrage " to a detention beyond 
that period. Those words do not admit, in our opinion, of an 
addition that she may remain, if she does not load in the customary 
manner, for a number of days on demurrage. 

The conclusion at which we arrive is, that in the present case 
the word *' demurrage" in the lien and exemption clause must be 
confined to demurrage days after the ten working days allowed 
for discharge, and not extended to improper detention at the port 
of loading. 

The decision in the Court below was therefore right, and the 

appeal must be dismissed. 

Appeal dismissed. 

Attorneys for plaintiff: Prior, Bigg, dt Co., for J. B. Wilson, 

Liverpool. 

Attorney for defendant : Q. K Fidd, for Thomas Etty, Liver- 

pod. 

(1) Law Bep. 8 Ex. 101. 
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SAINT V. PILLEY. 1875 

Jan, 23. 
Landlord and Tenant^FixturtB-^TnuiUe in Liquidation, 



A lessee of business premises hAviDg become insolvent, the trustee in liqui- 
dation put up the fixtures for sale by auction, under conditions which required 
them to be *' cleared " by the purchaser in two days from the sale. The plaintiff 
bought the fixtures ; but, with the knowledge of the trustee, allowed them to 
remain on the premises whilst he was treating with the landlord for a new lease. 
This negotiation fell through, and the trustee surrendered the premises to Che 
landlord, who re-let them, the fixtures still remaining affixed. About a fort- 
night afterwards the plaintiff, learning of the surrender, applied to the landlord for 
the fixtures. In an interpleader issue between the plaintiff and a person claiming 
title through the new tenant : — 

Eeld, that the plaintiff had not lost his right by delay or laches, and that he 
was entitled to the fixtures. 

Intebpleadeb. Issue tried before Mr. Watkin Williams, Q.O., 
sitting as oommissioner at the Surrey summer assizes, 1874. 

The facts were as follows : — ^The property in question consisted 
of fixtures in a house in Fore Street, in the city of London, which 
had been held on lease by a firm of Huntley & Saint The firm 
went into liquidation, and the trustee put up the whole effects of 
the firm for sale by auction. 

On the 25th of July, 1873, under conditions of sale, one of which 
was, ''All the lots to be taken and cleared with all faults, at the 
purchaser's expense, within two days after the sale," the plain- 
tiff, who was brother to one of the members of the firm, bought, 
amongst other things, the greater part of the fixtures : he paid 
for them on the 15th of August, but by arrangement with the 
trustee, he did not remove the fixtures, intending to take the 
premises and set up his brother in business there again. He 
negotiated with the landlord for this purpose, but failed to 
come to terms with him, and in October the trustee sent the keys 
to the landlord, with a note giving up possession of the premises 
to him. About a fortnight afterwards the plaintiff, hearing what 
had been done, applied to the landlord for the fixtures which he 
had bought, and found that the premises had been let to a person, 
who afterwards let them to the defendant, the fixtures being still 
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1875 on the premises, which had till then remained closed. TJlti- 

Saibt mately an action was commenced by the plainti£f against one 

p„^^ Lockyer, who had then come into possession of the premises and 

the fixtures under the defendant; and Lockyer haying taken 

out an interpleader summons, the present issue wa^ directed. 

On these facts a verdict was entered for the plaintiff for the 
value of the fixtures, with leave to the defendant to move to 
enter the verdict for him, the Court to have power to draw in- 
ferences. A rule having been obtained accordingly, 

Oore and Plumptre shewed cause, and contended that by the sale 
to the plaintiff the property in the fixtures had vested in him : 
EaUen v. Bunder (1) ; that the act of the trustee was not a dis- 
claimer under the Bankruptcy Act, 1861, s. 23, and that if it had 
been intended as such it could not have divested the right of 
the plaintiff; that it amounted, at the utmost, only to a surrender, 
whidi was completed by the acceptance of the landlord, and the 
new tenancy; that such a surrender could have no effect on 
rights already acquired for good consideration from the tenant; 
and that the right to remove as against the landlord was not lost, 
a reasonable time for removal not having, under the circum- 
stances, elapsed since the termination of the tenancy and its 
communication to the plaintiff: London and Westminster Loan 
and Discount Co. v. Drake. (2) 

PhSbriehy Q.(7., and W. A. Leivisy in support of the rule, ad- 
mitted that there was no disclaimer under the Bankruptcy Act, 
1861, s. 23, and that what was done by the trustee could not 
therefore have the retrospective effect given to a disclaimer by 
that section : but contended that all that the plaintiff bought was 
the right to outer and remove the fixtures, which right ought, 
under the conditions of sale, to have been exercised within two 
days, but ought, at any rate, to have been exercised during the 
continuance of the term, or at least of the possession : Leader v. 
Homewood (3) ; and that London and Westminster Loan and Die- 
oount Oo. V. DraJee (2) did not apply, because in that case there 

(1) 1 C. M. & R. 266. (3) 5 C. B. (N.S.) 546; 27 L. J. 

(2) 6 C. B. (N.S.) 798; 28 L. J. (C.P.) 316. 
(O.P.) 297. 
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was no such stipulation for the removal of the fixtures as in the 1875 
present case, sadit 

They also contended that certain of the fixtures were not pjj^ 
trade fixtures. [They also cited Amos on Fixtures, 2nd ed. 
p. 239.] 

Cleasbt, B. On the evidence we must take it that all the 
articles were of such a nature as the tenant had a right to remove. 
The question is, how far that right has been lost by reason of the 
neglect of the plaintiff as against the landlord to remove them 
within a reasonable time. Now what took place was this : it was 
not intended to remove them at all ; they were bought by the 
plaintiff in the hope that, as there was a bankruptcy, and as the 
trustee would not be likely to continue the biftiness, there would 
be an opportunity of taking the premises and setting up the bank- 
rupt in business there again. Kegotiations for this purpose werp 
carried on with the landlord for about two months ; then, fourteen 
days after the surrender by the trustee, the goods were applied for 
and possession of them was refused, and subsequently a formal 
demand was made. It is sufficient to say that at the earlier period 
the plaintiff was in time, and that is enough to prevent the plaintiff 
from losing his right of removal. 

The real question between the parties is the title to these articles ; 
and it is quite plain that the surrender did not forfeit the right 
which the vendee of the property had acquired. The general 
maxim is laid down in Ck). Litt 338 b: ''Having regard to the 
parties to the surrender, the estate is absolutely drowned • • . 
But having regard to strangers, who were not parties or privies 
thereunto, lest by a voluntary surrender they may receive preju- 
dice touching any right or interest they had before the sur- 
render, the estate surrendered hath in consideration of law a con- 
tinuance." Therefore, though the term was surrendered, yet the 
plaintiff's right was not affected; the defendant came into pos- 
session of the premises with chattels upon them, which were 
subject to the rights of a third person. The case of London €tnd 
Wedmintter Loan and Discount Co. v. Drake (1) is an authority 
which applies to the present case, and we could not decide on the 

(1) 6 0. B. (N.S.) 798 ; 28 L. J. (CP.) 297. 
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1875 ground taken by Mr. Philbriok without, in effect, oyerruling that 
8^ decision. The rule must, therefore, be discharged. 



V. 

Fillet. 



Pollock, B. I am of the same opinion. The ftrst question is 
whether the goods were fixtures which the tenant was entitled to 
remove, which is a question partly of fact and partly of law ; we 
have power to draw inferences, and, looking at the character of 
these articles, I am of opinion that they were such. The second 
question is as to the effect of the note sent to the landlord by the 
trustee ; and I have come to the conclusion that, though it was 
not a disclaimer, yet being consented to and acted upon, it was 
valid as evidence of a surrender by operation of law. Thirdly, 
assuming there was a surrender by operation of law, what were the 
rights of the plaintiff? Now the right of a tenant has long been 
considered as more than a bare right to remove. In Poolers 
Oa8e(l)y Lord Holt lays down that ''this was not like tenant for 
years without impeachment of waste ; in that case he allowed the 
sheriff could not cut down and sell, though the tenant might ; and 
the reason is because in that case the tenant hath only a bare 
power without an interest ; but here the nnderlessee hath an in- 
terest as well as a power, as tenant for years hath in standing 
com, in which case the sheriff can cut down and sell." The tenant 
has, therefore, an interest in the fixtures which may well be the 
subject of an assignment If so, then the passage from Go. Litt. 
338 b., cited by Wilier, J., in London and Westminster Loan and 
Discount Company v. Drake (2), applies, and is not only bindinp: 
upon us, but is agreeable to the true notions of what is right and 
equitable. But Mr. Philbrick argued that the plaintiff had either 
abandoned this right or been deprived of it by laches. To deter- 
mine this, we must look at the whole circumstances of the case ; 
and I am of opinion that the plaintiff did all that a reasonable 
man could be expected to do. 

Amphlett, B. I am of the same opinion. The tenant was 
entitled during his tenancy to remove the fixtures. On his be- 
coming bankrupt, the trustee might have disclaimed ; -he would 
then have had no further interest in the fixtures, and by s. 23 

(1) 1 Salk. 368. (2) 6 C. B. (N.S.) 798 ; 28 L. J. (C.P.) 297. 
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of the Bankruptcy Act» 1869, the disclaimer would have taken 1875 
effect from the date of the order. But before anything like a bautt 
disclaimer, he sold the fixtures; and if it were necessary to px^^. 
decide the point, I should be disposed to agree with the view 
taken in Amos on Fixtures (2nd ed. p. 239), that after the sale of 
the fixtures he could not have disclaimed, because he would have 
dismantled the house. That question, however, does not arise, 
because it is admitted there was no disclaimer. But as to the 
fixtures, the plaintiff having bought and paid for them, the 
property in them vested in him, and he had the same right of 
removal which the tenant had had. Subsequently the trustee 
took on himself to surrender the term to the landlord, and the 
question is whether this surrender, though good as regards the 
tenant, could prejudice a third person who had derived an in- 
terest for value from the tenant through the trustee. It is a well- 
known rule that a man cannot derogate from his own grant, and 
the surrender to the landlord must therefore be subject to the sale 
previously made to the plaintiff. I should without hesitation 
apply that rule if there were no decision to that effect ; but we 
have an express authority in London and WestnUnsler Loan and 
B%9covmi Co. v. Brake. (1) 

But, again, it is said that the right of removal must be exercised 
within a reasonable time after the surrender, or rather, for this is 
the proper period to look to in this case, after notice of the sur- 
render, and that this was not done. I think, however, that the 
plaintiff did apply within a reasonable time, and that he is not 
therefore debarred from asserting his right to the fixtures. 

BuU discharged. 

Attorney for plaintiff: /. M. Green. 
Attorneys for defendant : A. J. Baylis & Son. 

(1) 6 C. B. (N.S.) 798; 28 L. J. (O.P.) 297. 
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Ig75 MACKENZIE v. WHITWORTH. 

^^' ^^' Marine Insurance — Be^nsurance — Pciicy^Interest, 

An underwriter ** on goods " may re-insare by the same description ; and the 
policy need not be expressed to be a re-insoronoe. 

This was an action on a policy, dated the 24th of April, 1873, 
and effected with the defendant by the plaintiff through his 
agents, as well in their own names as for and in the name and 
names of all and eyery other person to whom the same did apper- 
tain, ''at and from New Orleans to Bevel upon ffoodsj beginning 
the adventure upon the said goods from the loading thereof on 
board the ship Southampton at as above," the policy being a 
valued one for 50002. 

The declaration, after stating the policy, averred that The 
United States Lloyd's and Individual Underwriters of New York 
were interested in the said goods, and that the policy sued upon 
was made for the use and benefit and on account of the persons 
so interested. 

The defendant pleaded, amongst other pleas, 4, denial of' the 
interest alleged; 8, concealment that the interest was that of 
insurers. 

At the trial of the cause before Pollock, B., at the Liverpool 
summer assizes, 1874, it aj^ared that The United States Lloyd's 
and Lxdividual Underwriters of New York had underwritten a 
policy on the goods mentioned, being cotton to be shipped by 
Messrs. Putnam & Co., of New Orleans, to the amount of 80,000Z., 
and that the policy in question was effected for them to cover a 
portion of their risk, of which they still held 20,0002. 

Evidence was given on the part of the defendant^ which was not 
contradicted, and it was in fact admitted on the part of the plain- 
tiff that in all cases of re-insurance policies the invariable practice 
had been to disclose the fact that the policy was for re-insurance ; 
and it was proved that the plaintiff, at the time of the insurance, 
knew that such was.the nature of the policy in question, but that 
this tact was not communicated to the defendant. 

Evidence was also given, both on the part of the plaintiff and 
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the defendant, as to whether this was a fact material to the risk 1875 
or material to be oommunicated to the defendant ; and in parti- Magkenzib 
cnlar the defendant gave evidence that he would not have under- ^^hitworth. 
written the policy if he had known that it was a re-insurance, 
and that it was the practice of many underwriters to refuse re- 
insurances. 

Cotton to the value insured by The United States Lloyd's and 
Individual Underwriters of New York was shipped at New Orleans ; 
the ship sailed on the 28th of February, 1873, and was, with the 
cargo, destroyed by fire on the 19th of March. 

The learned judge ruled that the interest of The United States 
Lloyd's and Individual Underwriters of New York was sufficiently 
described in the policy, and left to the jury the question of con- 
cealment. The jury found for the plaintiff on all the issues of 
fact, and a verdict was thereupon entered for the plaintiff, leave 
being reserved to the defendant to move to enter the verdict for 
him. 

A rule having been obtained accordingly, on the ground that 
the plaintiff being only interested as an insurer, was not entitled 
to recover on the policy sued on, 

Benjamin^ Q.C7., amd Myhurffh, shewed cause. The objection 
that the policy was not stated to be a re-insurance cannot be rested 
on the ground that a material circumstance was not disclosed, 
because the jury have found for the plaintiff upon the plea of 
concealment. The objection, therefore, must be that as a matter 
of law a policy of re-insurance must be so described, or that the 
interest of the assured must be described as an interest in re- 
insurance. But the true rule of insurance law is that the subject- 
matter of insurance only need be described ; in general, the interest 
of the assured in that subject-matter need not : Amould on Mar. 
Ins. 4ih ed. vol. i. p. 21 ; Phillips on Ins. art 415. Thus it is the 
constant practice for carriers, bailees, and mortgagees to insure 
without describing their interest, and to recover according to the 
extent of their interest. The general rule is so laid down expressly 
in Crowley v. Cohen (1) in the case of carriers, and in substance 

(1) 3 B. & Ad. 478, at p. 485, per Lord Tenterden, C.J. 

N 2 3 
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1875 that case is identical with the present, because the interest of 
"mackenm carriers is only theur liability over as insurers of the goods they 
Whitworth. ^^*"^* ^^® ^^^^^ ^^ warehousemen is similar; their interest is 
their liability to those who have entrusted goods to them. If, 
therefore, an insurer e£fecting a re-insurance is bound to describe 
the nature of his interest, it is, with one exception, the only case 
in which a statement of the nature of the interest is required. 
That exception is in the case of bottomry and respondentia, which 
is always treated as an exceptional instance, and is expressly stated 
to be such by Lord Mansfield, C.J., in the case in which the 
point was established : Qtaver y. Blaek. (1) That case was decided 
entirely on a usage and practice said to prevail among merchants 
that bottomry and respondentia must be insured eo nomine ; and 
that the decision was founded on this, and not on general prin- 
ciples, is shewn by the subsequent case of Beed v. Cole (2), where 
the policy was in substance nothing else but a re-insurance. 
Further, the custom proved or admitted in the present case is 
entirely accounted for by the statutory rule which prevailed till 
very recently. By 19 Geo. 2, c. 37, s. 4, all re-insurance was 
prohibited, except in certain cases, and in those cases it was 
allowed only ** provided it be expressed in the policy to be a re- 
insurance." The prohibition was removed by 27 & 28 Vict c. 56, 
.«. 1 ; but the proviso remained in force until 30 & 31 Vict, c 23, 
.•fiched. D, repealed the whole section, which was also included in 
the schedule to 30 & 31 Yict c. 59 (the Statute Law Bevision 
Act, 1867). Therefore, until 1867, the statement in the policy 
that it was a re-insurance was required by statute (which of itself 
tends to shew that it] was otherwise unnecessary), and no in- 
ference can be drawn from the usage of mentioning it during 
that time, or from the survival of that usage since. This case, 
therefore, falls within the general rule, and not within any 
exception to it; and this is the opinion of Phillips oa Lis. 
jart. 498, referring to New York Bowery Fire Insurance Co. v. 
New York Fire Insurance Co. (3) [He also referred to Anderson 
V. Morice. (4)] 

(1) 3 Burr. 1394. (8) 17 Wend. 369. 

(2) 3 Burr. 1512. (4) Law Eep. 10 C. P. 58. 
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HerseheU, Q.C., and Baylis, in support of the rule. The subject- 1875 
matter of the policy is not properly described. The case of bailees, Mackenzie 
carriers, and others having a possessory interest in the goods whttwobth. 
is not in point. Having a real interest in the goods themselves, 
an insurance effected by them may be properly described as an 
insurance on goods, and the additional interest which they have in 
respect of their liability over does not make that description in- 
correct : London a/nd Norih-Western By. Co. v, Olyn. (1) The same 
is true with respect to mortgagor and mortgagee ; the one is the 
owner of the ship, the other is an incumbrancer upon it with a 
power of sale, and clearly has an interest in it. But an insurer 
has no interest in the goods themselves; his interest is only in 
a contract by which, in consideration of premiums, he undertakes 
to indemnify against their loss or damage. He may be said to 
have an interest in the event of the safe arrival of the goods, but 
not in the goods themselves. Li countries where re-insurance has 
been constantly allowed, it is in general not only customary, but 
neceeseuy by law to describe the policy as one of re-insurance : see 
Amould, Mar. Ins. 2nd ed. vol. i. p. 340, n. (2). The case cited by 
Phillips of New York Bowery Fire Insfwrance Co. y. New York 
Fire Insurance Co. (2) does not bear out the proposition for which 
he quotes it ; it is true that the policy was on goods, but it was 
stated on the face of it to be a re-insurance. Moreover, in that 
case the policy was successfully attacked on the ground of the 
nouoommunication of facts relating to the original assured ; the 
chief importance therefore of the case is that it shews the pro- 
priety of informing the underwriter,that it is a re-insurance. And, 
though Phillips inclines to the opposite view, he cites Christian as 
an authority that ^* a re-assurance must be expressly mentioned to 
be a re-assurance in the policy." But even assuming that the 
interest of an insurer could independently of custom be properly 
described as an interest in goods, the general usage and custom 
among underwriters would make the description improper. The 
reason of the decision in Ohver v. Black (3) applies to the pre- 
sent case. If, on the ground that it was the usage to insure 

(1) 1 B. & B. 662; 28 L. J. (Q.B.) (2) 17 Wend. 859. 

188. (3) 3 Burr. 1394. 
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1875 bottomry and respondentia eo nomine^ it was held that a policy 
Magkknzie on respondentia describing it merely as ** goods " was bad, the 
Whttwobth ^^^"^® resnlt will foUow with respect to re-insurance. A contract 
is to be interpreted according to the intention of the parties as 
expressed in the ordinary terms of mercantile dealing ; and if by 
mercantile custom and usage a contract of re-insurance is not 
described merely as an insurance on goods, the underwriter can- 
not be bound by a contract of re-insurance so expressed; he 
never intended to be so bound, and the contract is not one which, 
interpreted according to usage, so binds him. It can make no 
matter how the custom originated, if it exists, and the fiBtct that 
till lately it was necessary by statute to state the policy to be a 
re-insurance only shews the universality of the custom, and makes 
it the more certain that the mercantile interpretation of an ordi- 
nary insurance on goods excludes re-insurances. The express men- 
tion of re-insurance in 80 Vict c. 23, s. 4, also shews the common 
understanding. The description in this policy is therefore neither 
in itself a proper one, nor, if otherwise proper, is it one which, as 
interpreted by the custom prevailing among underwriters, properly 
expresses the intention of the defendant to become a party to a 
policy of re-insurance. 

Bbamwell, B. I am of opinion that this rule must be dis- 
charged. It is admitted that, as a general rule, a policy of marine 
insurance must contain a description of the ship, the subject^ 
matter of the insurance, the voyage, and the perils insured 
against, and the assured, if challenged, must shew the extent of 
his interest. A policy of marine insurance is said to be an instru- 
ment which has a meaning by custom, and if you were to prepare 
a new form you would say that, in consideration of such and such 
a premium, the underwriter undertakes to indemnify the assured 
against the risk of a certain loss occasioning damage to him. 
That means that you must state the ship, the subject-matter of in- 
ance, the risk or voyage, and the perils insured against. Now 
here that has been done, because the plaintiff says, '^ What I want 
to be insured against, is the non-arrival of the goods described." 
Therefore, it is rather for the defendant to make ^^out that there is 



VOL. X.] HILABY TERM, XXXTHI VICT. 147 

some cause why an exception to the general rule should be intro- 1875 
doced in his fiaYomv than for the plaintiff to make out that he has UjkaExmM 
done all that can be required of him. The defendant seeks to ^Bmroins. 
make tiiis out on a ground which| if good at all^ goes rather to the 
question of concealment than to anything else. He says, ''It is 
true you are interested in the arrival of the goods, and will be 
damaged by their non-arriyal, or arrival in a damaged condition ; 
but you have concealed from me that you were not what those 
who insure generally are, that is, an owner, but were only an 
insurer." Now, if that is a good reason for the underwriter to 
advance, then the jury should have found for the defendant, on 
the ground of concealment ; and it may be that there is good 
reason why they should find that it is material to the underwriter 
that he should know that the policy is a re-insuranoe. But there 
is no rule on the ground that the verdict is against the weight of 
evidence. If, however, it is immaterial, then I cannot very well 
aee why it should be stated in any shape, and I should not be 
very ready to introduce another anomaly into the law relat- 
ing to the preparation of policies of insurance in favour of 
something that is immaterial, especially since the underwriter 
may put in any clause that he thinks necessary for his pro- 
tection, and might, if he thought fit, |iave inserted the words 
''warranted not a re-insurance.'^ The case therefore stands thus : 
if it is material, the jury ebould have found against the plaintiff on 
the issue of concealment; if it is immaterial, it is not for us to 
introduce an anomaly into the general law when the under- 
vniter may guard himself by express words. 

The authorities, it seems to me, are strong in the plaintiff's 
&vour. There is the case of the carrier who is at liberty to 
insure goods in the same way that an owner would, without 
stating that his interest is his liability over to the owner. I have 
not forgotten the ingenious argument of Mr. Herschell with 
respect to the possessory interest of a bailee of goods; but the 
answer is, that if he insured nothing but his possessory interest 
he could only recover a nominal amount ; that he may and does 
recover substantial damages shews that he is insuring in respect 
of his liability to the owner. So, in the case of the mortgagor 
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1875 and mortgagee of a ship ; they can both insure, and can recoyer in 

Macsehzib respect of their respective general interests in the ship. The rule, 

Whitwobth "ideed, is that yon must specify the subject-matter of insurance^ 

not your interest in it, and this is so laid down in the passages in 

Amould and Phillips cited by Mr. Benjamin. 

The only [case relied on for the contrary proposition is one 
which we must treat with great respect^ but I must confess I do 
not understand the principle of the decision. It is the case of 
Ohver v. BUich (1), where it was held that in an insurance of re- 
spondentia it must be so described. It was so held under peculiar 
circumstances, and apparently in consequence of an understanding 
said to prevail among merchants, that where respondentia was in» 
sured, it was insured eo nomine, and was not described as an 
insurance on goods. If so, I should have thought it was a matter 
that went to concealment, for I do not see how the practice of 
merchants could] make the statement in the policy erroneous. 
However, if the question here arose on an insurance of respondentia, 
we would follow that case, and leave the plaintiff to error. But it is 
not such ; and Lord Mansfield expressly says, in Ohver v. Blaok (IX 
that the decision is not to be taken as laying down a general rule. 
If so, the case is one decided on the ground of conTenience and 
with reference to the particular mercantile understanding referred 
to, and does not govern that now before us ; and it is no authority 
in favour of introducing a second anomaly into the law of insurance. 
Therefore the rule must be discharged. 

Pollock, B. I am of the same opinion. The finding of the 
jury was that there was no concealment in not stating that the poUcy 
was a re-insurance. This observation is of considerable weighty 
because it excludes any argument tending to shew that there 
was any substantial increase over the contemplated risk, or any 
difference in the premium, in consequence of the fact being with* 
held. 

The question of law, therefore, which we have to decide is,, 
whether by any known practice, or by any rule of law, the person 
effecting a policy of re-insurance, is bound to state that it is a re- 

(1) 8 Burr. 1894. 
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insurance. It is not contended, nor could it be, that he is bound 1875 
to state the risk to be on re-insurance, but it is said that he ought mackenzis 
to state the poh'cy to be a second insurance, and that otherwise he whitwortd. 
cannot recover upon it. Is there, then, any authority for this pro- 
position ? I can find none. Be-insurance has been known almost 
as long as insurance, and (except during a certain period in our 
own country) it has been practised all over the world. The general 
role is that it is the duty of the assured to state the subject-matter 
of insurance, and then, before he can avail himself of the fruits of 
his policy, he must go further, and shew the extent of his interest. 
Emerigon, ch. 8, s. 14, cites the Ordonnance in these terms : " It 
shall be aDowable to insurers to re-insure with others the effects they 
have insured " (1) ; and Pothier, Traits d'Ass. art. 35, says : '' (Jest 
par le memo principe qu'on ne pent faire assurer que ce qu'on 
risque de perdre, qu'un assureur pent bien faire r^assurer les eff^eia 
qu'ila assur^, parce que la perte qui en pent arriver, est pour lui 
une perte qu'il court risque de faire.** This takes for granted that 
the re-insurance is an insurance on the " effects," although the 
interest of the assured is different. In English law there are 
abundant illustrations of this rule. The carrier who has only a 
partial interest in the goods, the vendor who may have parted 
with his property in the goods, the bailee who never had any 
property in them, the mortgagor and mortgagee of the ship, may 
insure and may recover accordmg to their respective interests. In 
Beed v. Cole (2), where a member of a mutual assurance society 
had parted with his vessel before the loss, he was held entitled 

(1) In chap. 10, 8. 11, Emerigon says: faire assurer le total 19* Et n les 

*' The Ordonnance requires a special assnrds sont dans le vussean, on qn'ils 

stipulation on the subject of the tenth en soient les propri^taires, lis ne laisse- 

whenever this is intended to he insured ront pas de courir risque du dixidme, 

(Ord« 18, 19). It is the same with encore qu'ils aient didari faire aanirer 

freight earned, which the Declaration le totaL 20. II sera loisible aux as- 

of 1779 allows to be insured. So also sureurs de faire r^assurer par d'autres 

with the sum which one causes to be 2es effets qu*ils auront assur^ de faire 

re-insured." The text of the Ordon- assurer le cotlt de Tassaranoe et la 

nance is aa follows :—Liy. 2. tit. 6, art. solvabilitd des assureurs;" nothing 

18 : *' Les assur^ courront toujours being said in the Ordonnance as to a 

risque du dixidme des effets* qu'ils declaration in the case of re-insurance, 
auront charges, ixl fCy a dMaratim (2) 3 Burr. 1512. 
fvpmtt datu la pdice qn^ls entendent 
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1875 to recover on the articles of agreement, because he was still a 
Maokbuzie member^ and " continued contributory to the losses of the others," 
Whitwobth. *^^ *'^^^ ^"^ ^^ interest in the safety of the. ship," because he 
had agreed with the purchaser to pay 5002. if a loss happened 
within three months. *^ He had not parted with all his interest 
in it, but continued interested quoad this loss." In that case he 
was no more an owner of the vessel than any other person in the 
world; but he had undertaken a liability contingent on the 
safety of the ship, and was therefore held entitled to recover. 
This was decided shortly after Ohver v. Blaek (1), and is an 
authority to shew that that decision was not intended to impair 
the general rule that it is sufficient to set forth the subject- 
matter of insurance. 

In Qhver v. BJaek (1) it was no doubt held that one who had 
advanced money on respondentia could not insure it without 
stating the insurance to be on respondentia. We must pay all 
respect to that decision, but it is to be observed that for some time 
previously there had been a great jealousy as to money borrowed 
on ships and cargoes, both with respect to those who borrowed and 
those who lent Merchants were often mere adventurers who, 
having paid nothing for the goods shipped, immediately insured 
them, and those who had advanced the money insured their ad- 
vance at maritime interest. Wager policies and gambling insu- 
rances were of frequent occurrence. This is a practice which all 
writers on insurance law have set themselves against^ as may be 
seen in Emerigon (2) and Pothier (3), and art 847 of the Code de 
Commerce. (4) 

It was in that state of circumstances that the case came before 
the Courts and it was no doubt treated by the Court as a fact that 
there was a general usage and understanding of merchants that 
an insurance of respondentia or bottomry should be so described. 
Lord Mansfield was at first very much inclined to support the 
policy; and in deciding against it he said, ** It is established now, 

(1) 8 Borr. 1894. oontrat d'assuranoe eet duI s'il a poor 

(2) Emerigon, ch. 8, s. 11. objet . • . les profits maritimes des 

(3) Poth. Tr. de I'Ass. art 31. sommes prdtdes a la groase." 

(4) Code de Com. art 847: **Le 
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on the law and practice of merchants, that respondentia and 1875 
bottomry mnst be mentioned and specified in the policy of insn- icaoxkhzu 
ranee," but he added, "they did not mean to determine that no ^httworth. 
special interest in goods may be giyen in evidence in other cases 
than those of respondentia and bottomry, if the circumstances of 
the case shall admit of it." It is remarkable that in the same 
oonrty about twenty years afterwards, in the case of Qregory t. 
Christie (1), cited in Park on Ins. 8th ed. pp. 11, 101, it was held 
that where a policy contained the words ''goods, specie, and 
effects," the assured was entitled, on the ground of ''express 
usage," to recover a sum of money advanced by the master for the 
benefit of the ship, and for which he charged a respondentia 
interest; and Buller, J., cites Olaver y. Black (2) as an authority 
for the decision. The meaning, therefore, of Glover v. Black (2) is, 
that it was the practical interpretation of policies of insurance in 
trade that in li policy the words " goods and merchandises " did 
not describe respondentia. Therefore respondentia and bottomry 
rested on some peculiar grounds. The case of re-insurance rests 
on none, unless we remove away from merely legal grounds to 
grounds of fact, and consider whether it is material to the under- 
writer that he should know it to be a re-insurance, and then, cadit 
qusBstio) because the jury have found it to be immaterial. 

Amphlbtt, B. I was for some time doubtful, but I am now 
satisfied that my doubts were not well grounded. My doubt was 
whether the subject-matter of insurance was sufficiently described 
in the policy ; for no doubt to common apprehension there is a 
great difference between an insurance on goods and an insurance 
on the risk which the assured is to incur as insurer of these goods, 
and cases might be put where a very different defence might arise 
on the two policies. But I have come to the conclusion that the 
fact of the policy being a re-insurance is only a limitation on the 
liability of the second insurer, and does not make his risk cease to 
be a risk on goods. 

Then the question arises, whether the existence of a custom that 
it should be mentioned would affect the policy ? And I agree 

(1) 8 Doag. 419. (2) 3 Burr. 1394. 
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1875 there is a yery great deal in fayonr of the view that this may 
Mackenzie" affect the question, not whether as a matter of law the policy is 
void, but whether the policy is void by reason of concealment of a 
material fact It is impossible not to see that^ even though the 
risk were the same, it would be convenient for the underwriter to 
know that the risk he was insuring was only the risk of the first 
insurer ; and there is no doubt a notion preyailing that it is right 
and proper that the fact of the first insurance should be mentioned. 
And that it is right and proper deriyes support from the proviso 
in 19 Geo. 2, c 37, s. 4. There appears also to be reason to 
say that this practice prevails very generally throughout the 
world. But although no doubt there is a notion widely prevailing 
that it is right and proper the fSsu^t should be mentioned, and we 
have what is equivalent to a finding, namely, an admission by Mr. 
Benjamin at the trial, that it is a very general usage and practice 
to mention it ; yet, as the jury have found that there was no undue 
concealment, and as there is no rule questioning the verdict on 
that point, we must assume that the finding is right. The rule 
must therefore be discharged. 

Bvie discharffed. 

Attorneys for plaintiff: NorriSf AUen^ & Co., far Simpson & 
North, Liverpool. 

Attorneys for defendant : Qtegory dh Co.f for EuU, Stone, and 
Fletcher, Liverpool. 
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[IN THB EXOHEQUEB OHAMBEB.] 1875 

FA. 11. 
CURRIK AND Others v. MISA. 



Pre-Existing Dtbt — CKtque given en Account o/^Negotiable Security payable on 

Demand. 

The title of a creditor to a negotiable security given to him on aooonnt of a 
pre-ezlBting debt, and received by him bond: fide and without notice of any 
infiimity of title on the part of the debtor, is indefeasible, whether that security 
be payable at a future time or on demand. 

Judgment of the Court below afiBrmed (Lord Coleridge, C J*., dissenting). 

Appeal by the defendant against the decision of the Court of 
Exchequer, refusing to grant a rule nisi to set aside the verdict 
entered for the plaintiffs, and to enter a yerdict for the defendant, 
or a nonsuit. 

The action was brought to recover 19997. 3s. upon a cheque of 
the defendant and interest thereon. 

The declaration stated that the defendant, on the 14th of 
February, 1873, by his cheque or order for the payment of 
money directed to Messrs. Bametts, Hoares, Hanburys, & Lloyd, 
bankers, required them to pay to F. de .Lizardi & Co., or 
bearer, 1999Z. 3s., and that the plaintiffs became the bearers of 
the said cheque, and the same was duly presented for payment and 
was dishonoured, whereof the defendant had due notice, but did 
not pay the same. 

Pleas : 1. Denial that the plaintiffs became the bearers of the 
said cheque as alleged. 

8. That there never was any consideration for the making or 
payment of the cheque by the defendant^ and that F. de Lizardi 
& Co. delivered the cheque to the plaintiffs to hold the same 
as the agents of and on account of F. de Lizardi & Co., and 
not as bearers or transferees thereof. And that the plaintiffs 
presented the cheque for payment to the defendant as such 
agents for and on account of F. de Lizardi & Co., and not as 
the bearers or transferees thereof! And that when the cheque 
was presented for payment to the defendant, and dishonoured by 
him, the plaintiffs had notice that there never was any considera- 
tion for the making or payment of the cheque by the defendant 



V. 
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1875 4. That the defendant was indaoed to draw the cheque and to 

OuBBa deliyer the same to F. de Lizardi & Co. by the fraud of F« de 
Lizardi & Co., and that the plaintiffs were and are the bearers of 
the cheque, and haye always held the same without giying any 
consideration for the same. 

5. That there never was any consideration for the defendant's 
making or paying the cheque, and that the plaintiffs became and 
are the bearers of the cheque, and have always held the same 
without having given any consideration for the same* 

Issue : and demurrer to third plea and joinder. 

The cause was tried at the London sittings at Guildhall, after 
Michaelmas Term, 1873, before Kelly, G.B., when the following 
facts were proved : — 

The plaintiffs are bankers, carrying on business in Lombard 
Street^ London, under the firm of *^ Glyn, Hills, Currie, & Co." 
The defendant is a wholesale wine merchant, carrying on business 
in London and at Xerez, near Cadiz, in Spain. Joseph Javier de 
Lizardi was a general merchant, who was a partner of or traded 
under the firm of " F. de Lizardi & Go.," which was established in 
London, and carried on a very extensive business mtii East Spain 
and the Continent generally, and dealt largely in bills upon 
foreign countries. In the month of February, 1873, the plaintiffs 
were, and for more than thirty years previously had been, the 
bankers of F. de Lizardi & Co., whose credit was extremely high. 
They had two accounts with the plaintiffs, namely a loan account 
and a drawing account, and down to the month of December in 
that year usually had a considerable balance in the plaintiffs' 
hands. Early in 1873 Lizardi began to get into difficulties, and 
on the 3rd of February in that year he overdrew his drawmg 
account with the plaintiffs, being then, and having for some time 
previously been, also indebted to them on his loan account. From 
the 3rd of February down to the 12th, 1873, he obtained large 
additional advances fix)m the plaintifiSb upon securities of various 
kinds deposited with them, and on the 12th of February, at the 
close of the day, Lizardi was indebted to the plaintiffs in the sum 
of 83,436Z. 13a. 8(2., of which 49,0002. was due on the loan account 
and 34,4362L 130. 8d. upon the drawing account. 

Early in February, 1873, the defendant was at Xerez, near 
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CadiZy in Spain^ and on the 11th of Febmary, being desirous of 1875 
haying a remittance of about 2000/. made from London to Cadiz^ Cubbie 
he on that day> by telegraph, instructed Mr. Fritchett, who had -^^j^^ 
the general management of the defendant's business in London 
during his absence, to purchase from Lizardi drafts on Cadiz to 
about the sterling yalue of 2Q0OZ. Accordingly on the same day, 
Tuesday, the 11th of February, Mr. Pritchett instructed Mr. 
Groodban, the defendant's bill broker, to apply to Lizardi for drafts 
on Cadiz to the amount of about 2000/. Mr. Goodban thereupon, 
on the same Tuesday, effected a contract between Lizardi and the 
defendant for the sale or deliyery by Lizardi to the defendant of 
drafts to the amount of about 2000/. sterling, at an agreed rate of 
exchange, from London to Cadiz, to be at 15 days' date, and 
delivered the usual contract notes to the respective parties. 

Li the afternoon of the same day, the 11th of February, in 
pursuance of the above-mentioned contract, a clerk in the employ- 
ment of Lizardi left at the defendant's office in London four drafts 
dated on that day, drawn by Francisco Lizardi in the name of 
F. de Lizardi & Co., upon Mr. Manuel Paul, Cadiz, for an amount 
in Spanish money equivalent at the aforesaid rate of exchange to 
1999/. Ss. These drafts were forwarded by the evening post of 
the same day to the defendant, at Xerez, near Cadiz. 

It is customary in London to pay for drafts and bills on foreign 
countries, purchased or obtained through a bill broker, on the post 
day next after the day of the contract There are two post days, 
namely, Tuesday and Friday, in each week ; consequently, accord- 
ing to the usual course of business, the purchase or consideration 
money for the four drafts so contracted for on Tuesday, the 11th, 
was payable on Friday, the 14th of February. 

After banking hours on the 12th of February, the plaintiff, 
Bertram Wodehouse Gurrie, who for many days previously had 
been urgently pressing Lizardi to reduce the amount of his in- 
debtedness to the plaintiffs, and who on that day for the first time 
suspected (as the fact was) that some of the securities deposited 
with the plaintiffs were not genuine, had an interview with Lizardi, 
and represented to him that he had a suspicion that some of the 
securities were not genuine, and again pressed Lizardi to reduce 
his balance. Lizardi assured Bertram Wodehouse Currie that he 
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1875 was mistaken in his suspicions, and handed him a list of the secu- 
OuBBiB ritieSy detailing their valaes, and shewing a large margin oyer the 
2^ plaintiffs' advances. Bertram Wodehonse Currie still pressed 
Lizaidi to reduce his debt 

In the course of Thursday, the 13th of February, Lizard! paid 
into the plaintiffs' bank, to the credit of his drawing account, the 
sum of 69252. 58. 8d., in two cheques for 4251. 5$. 8cZ., and 65002. ; 
and about two o'clock on that day he handed to Currie, in the 
plaintiffs' bank parlour, in Lombard Street, the following docu- 
menty partly written and partly printed, impressed with a penny 
stamp:— 

** London, 14th February, 1873. 

« M. Misa, Esq., 41, Crutched Friars. 

** Please to pay to Messrs. Glynn, Hills & Co., or bearer, the 

sum of Nineteen hundred and ninety pounds, three shillings, for 

bills negotiated to you last post. 

"F.deLizardi&Co. 

« 1999Z. 3«." 

The words in the document '' for bills negotiated to you last 
post," refer to the four drafts previously mentioned. The plain- 
tiffs, however, did not know by or upon whom the bills were 
drawn, but supposed that the money was due from the defendant 
to Lizardi for bills negotiated. 

Bertram Wodehouse Currie deposed at the trial that it was 
usual for Lizardi to sell bills on the Exchange, and then to draw 
an order, like that above set out, on the purchaser of the bills, and 
that that is the course of business when bills are sold; and that 
such orders are sometimes accepted by writing ''accepted'' across 
them, that is, by the person on whom they are drawn writing his 
name across the paper, making it payable at his bankers. 

In the course of the same day, Thursday, the 13th of February, 
cheques drawn and bills payable by Lizardi, to the amount of 
83267. Sb. Id^t were presented to the plaintiffs' clerk, at tha 
bankers' clearing-house, in London, for payment, and were left in 
the ordinary course of business in his hands. Bankers do not after 
4 p.m. receive any cheque or bill for presentation at the clearing 
house, but they have the option of refusing to pay any cheque or 
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bill which may have been presented for payment during the day, 1875 
and letnming the same, unpaid, up to 5 p.m. Cubbib ^ 

Shortly before 5 p.m. of the same Thursday, the plaintiffs gave ^iTiL. 
orders to their clerk at the clearing-house not to pay the cheques 
or bills of Lizardi, which had been presented to the plaintiffs for 
payment in the course of the day, and thereupon the whole of 
them were returned unpaid, and Lizardi in this manner stopped 
payment In fact the plaintiffs did not honour any cheques or 
bills of Lizardi, or pay anything on his account, after the 12th of 
February, 

On Friday morning, the 14th of February, one of the plaintiffs* 
clerks left at the defendant's ofiSce in London a notice upon a 
printed form, of which the following is a copy : — 

''Light gold cannot be received. A bill on [M. Misa] for 
[1999/. 38. Od.], drawn by [de Lizardi & Co.] (1) lies due at Messrs. 
Glyn, Mills, & Co., No. 67, Lombard Street. Please to call between 
two and four o'clock, and on Saturdays before three." 

Between 2 p.m. and 3 p.m., of the same Friday, the plainti£b 
sent one of their messengers to the defendant's ofiSce in London 
with the document dated February 14th, to inquire whether it 
would be paid. The messenger saw Mr. Pritchett, the defendant's 
manager, who stated that it would be paid ; offered to give the 
messenger a cheque for the amount, and, with indignatiou, asked, 
'< Why the question was asked ?' The messenger replied that he 
did not know, and that he was not authorized tcr take the cheque. 
The messenger, taking back with him the document, then returned 
to the plaintiffs' bank, and there reported what had taken place at 
the defendant's office. 

About an hour after the plaintiffs' messenger had left the 
defendant's office, Mr. Pritchett drew a cheque in the defendant's 
name upon his bankers, Bametts, Hoares, Hanburys, & Lloyd, 
for the sum of 1999Z. Ss., payable to F. de Lizardi & Co^ or 
bearer, which is the cheque sued on, and sent the same to the 
plainti£&' bank by a clerk, who, shortly before 4 pjn. of the same 
day, Friday, handed the cheque to a clerk in the plaintiffs' bank 
and received the document dated February 14th in exchange, and 

(1) The words and figares in brackets were written. 
Vol. X. O 3 
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1875 thereupoD the amount of the cheque \ra8 entered in the plaintiffi' 
OuBBia books to the credit of Lizaxdi, 

The plaintiffs^ upon receiving the defendant's cheque, sent the 
same to the clearing-house, where, about 4 p.m. on the same day, 
it was presented for payment, and handed to a clerk of Barnetts, 
Hoares, Hanburys, & Lloyd. 

At the time Mr. Fritchett sent the defendant's cheque tb the 
plaintiffs' bank he did not know that Lizardi had stopped pay- 
ment, but being very soon afterwards informed of the fact, he 
at once instructed the defendant's bankers not to pay the de- 
fendant's cheque, and the same was accordingly refused payment 
and returned unpaid to the plaintiffs before 5 p.m. on the 14th 
February, and the amount thereof was, on the morning of the 
following day, entered in the plaintiffs' books to the debit of 
Lizardi. 

Up to this time the plaintiffs did not know whether Lizardi was 
solvent or not. At an interview which the plaintiff, Bertram 
Wodehouse Currie, had with him on the said 14th of February, 
he protested that he was solvent. This statement was doubted by 
Bertram Wodehouse Currie. 

Shortly after the 18th of February, when Lizardi stopped pay- 
ment he absconded, and was subsequently adjudicated a bankrupt, 
his liabilities amounting to upwards of a million sterling, and his 
assets amounting to very little indeed. 

The document dated February 14th has never been returned to 
nor demanded by the plaintiffs, and is still in the possession of the 
defendant. 

The following admissions m writing were made by the parties 
before the trial, namely : — That the four drafts purchased by the 
defendant from Lizardi as afore-mentioned were duly presented 
for payment to Manuel Francisco Paul, at Cadiz, on whom they 
were respectively drawn by F. de Lizardi & Co. on the day 
they respectively became due, and that they were then and there 
respectively refused payment and were respectively dishonoured 
by Manuel Fitmcisco Paul, and upon the grounds (but without 
admitting the truth of the grounds) stated in the protest of the 
27th of February, 1873 ; and that the bills were then and there *ily 
protected for non-payment ; and that the above facts, as also the 
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bills and protests, might be given in eyidence without calling any 1875. 
witness or witnesses to prove them or any of them. Quran 

Some of the securities deposited by Lizardi with the plaintifiFs j^,^'^^ 
were found to be forgeries, some worthless^ and others cannot be 
realized. The plaintiffs have realized a portion of the said 
securities which were good, and taking into account the value of 
the residue, which cannot now be realized, the balance which will 
ultimately be due from Lizardi to the plaintiffs will be about 
20,000t 

It was contended on behalf of the defendant at the trial that 
there was a tbtal failure of consideration as between the defendant 
and Lizardi for the cheque sued on, and that the plaintiffs were 
not holders thereof for value ; but the learned judge ruled upon 
the above facts (neither party desiring that any question should 
be left to the jury) that the plaintiffs were entitled to recover, and 
directed the jury to find a verdict for the plaintiffs for 20907. the 
amount of the cheque and interest thereon, and a verdict for that 
amount was thereupon entered, with leave to move to enter a 
nonsuit. 

In Hilary Term, 1874 (January 14th), the defendant moved the 
Court of Exchequer, pursuant to the leave reserved, for a rule 
calling upon the plaintiffs to shew cause why the verdict entered 
for them should not be set aside and the verdict entered for the 
defendant or a nonsuit. 

The Court (Kelly, C.B., Pigott and Cleasby, BB.) refused a rule, 
and the defendant appealed. 

The Court of Appeal is to be at liberty to draw inferences of 
fact from the £Etcts above stated. 

The question for the opinion of the Court of Appeal is whether 
a rule nisi ought to have been refused or granted. 

Dec. 3, 1874. W. WiUiams, Q.C. {Cohen, Q.a, and Wood Hill 
with him), argued for the defendant. 

J. Brown, Q.G. (Murratf with him), for the plaintiff. 

The course of the arguments sufficiently appears from the judg- 
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1875 ment* The following cases were referred to '.—Crafty v. Beah (1) ; 

-'cuMiB yomg V. CWe(2); Swift v. 2V«oii(3); Brandao v. Harnett (4); 

"• Pereival v. Crampton (5) ; Poirier v. Jtfoms (6) ; TFo/aow v. Bim- 

arfZ (7) ; lyAtrffer v. Forster (8) ; Parsons on Notes and Bills, vol. i. 

p. 218, 

Our. adv. vuiL 

Feb. 11, 1875, The judgment of the Court (Keating, Lush, 
Quain, and Archibald, JJ., Lord Coleridge, C.J., dissenting) was 
delivered by 

LxTSH, J. This is an action on a cheque, dated the 14th of 
February, 1873, drawn by the defendant on Messrs. Bamett^ 
Hoare, & Co., for payment of 1999Z. 3s. to Lizardi & Co. or bearer. 
The material plea is the 5th, which alleges that there never was 
any consideration for the.defendant's making or paying the cheque, 
and that the plaintiffib have always held the same without having 
given any consideration. 

We think it must be assumed on the facts stated in the case 
that if the action had been brought by Lizardi, the defendant would 
have had a good answer to it, on the ground either of fraud or 
fEulure of consideration, it matters not which. The only question 
therefore is whether, under the circumstances stated, the plaintiffs 
are to be considered the holders of the cheque for value. 

The material fSacts bearing on this question may be briefly 
stated. The defendant had purchased of Lizardi & Co. bills on 
Cadiz, which were delivered to him on the 11th of February, and 
which, according to the usual course of business, were to be paid 
for on the next post day, the 14th. Lizardi was at this time 
largely indebted to the plaintiffs, who were his bankers, on both 
his drawing account and a loan account, and he had for several 
days previously to and again on the 12th of February been pressed 
for payment or further security. On the 13th he paid in various 

(1) 11 C. B. 172; 20 L. J. (C.P.) (6) 2 E. & B. 89 ; 22 L. J. (Q.B.) 
186. 313. 

(2) 3 Bing. N. C. 724. (7) 3 B. & S. 34 ; 31 L. J. (Q.B.) 
(8) 16 Petera, at p. 16. 804. 

(4) 6 M. & G. at pp. 667-8. (8) 14 C. B. (N.S.) 2i8 ; 82 X, J. 

(5) 2 0. M. & B. 180. (O.P.) 161. 
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cheques ou account of the balance, and at the same time handed 1875 
to the plaintiffs the document set out in paragraph 13 of the case, Cttbris 
which is designated a ^ bill." I^JJ^ 

On the morning of the 14th notice of this '' bill/' described as 
lying due at the plaintiffs*, was left at the defendant's office, and 
shortly afterwards the cheque in question was paid in by the de« 
fendant to the plaintiffs' bank, and the ^ bill " given up to him in 
exchange for it. The amount of the cheque was, together with 
the other cheques paid in by Lizardi, entered to the credit of 
Lizardi's account, and a large balance still remained owing to the 
plaintiffs. Soon after paying in the cheque the defendant heard 
that Lizardi had stopped payment, and he at once instructed his 
hankers not to honour the cheque. In consequence of this the 
cheque was returned from the clearing-house in the after-part of 
the day, and on the following morning (the 15th) it was entered 
in the plaintiffs' books to the debit of Lizardi's account. 

The Court bolow, in giving judgment for the plaintiffs, pro- 
ceeded, partly at least, upon the special circumstance that the 
cheque was given to take up the so-called ** bill," and considered 
that this of itself formed a sufficient consideration to entitle the 
plaintiffs to recover. The argument before us, however, was ad- 
dressed almost entirely to the broader question, namely, whether 
an existing debt formed of itself a sufficient consideration for 
a n^otiable security payable on demand, so as to constitute the 
creditor to whom it was paid a holder for value. As this is a 
question of great and general importance, and as our opinion upon 
it is in favour of the plaintiffs, we do not think it necessary to say 
more with reference to the special circumstance adverted to, than 
that we are not prepared to dissent from the view taken upon this 
question by the Court below. 

It will, of course, be understood that our judgment is based upon 
what was admitted in the argument, namely, that the cheque was 
received by the plaintiffs bona fide, and without notice of any 
infirmity of title on the part of Lizardi. We, therefore, for the 
purpose of the argument, regard the so-called '' bill " as merely 
an authority to the defendant to pay the amount to Lizardi's 
bankers, instead of paying it to him, and treat the transaction as 
if the cheque had been paid to Lizardi, and he had paid it to 
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1875 the plaintiffsy not in order that he might draw upon it, but that 
CuMUB ^* should be applied pro tanto in discharge of his overdrawn 
^*. account. 

It was not disputed on the argument, nor could it be, that if 
instead of a cheque the security had been a bill or note payable at 
a subsequent date, howeyer short, the plaintiffs' title would have 
been unimpeachable. This has been established by many autho- 
rities, both in this country and in the American Courts. It has 
been supposed to rest on the ground that the taking of a negoti- 
able security payable at a future day implied an agreement by 
the creditor to suspend his remedies during that period, and that 
this constituted the true consideration which, it is alleged, the law 
requires in order to entitle the creditor to the absolute benefit of 
the security. The counsel for the defendant accordingly con- 
tended that where the security is a cheque payable on demand, 
inasmuch as this consideration is wanting, the holder gains no in- 
dependent title of his own, and has no better right to the security 
than the debtor himself had. 

We should be sorry if we were obliged to uphold a distinction 
so vefined and technical, and one which we believe to be utterly at 
variance with the general understanding of mercantile men. And 
upon consideration we are of opinion that it has no foundation 
either in principle or upon authority. ' 

Passing by for the present the consideration of what is the true 
ground on which the delivery or indorsement of a bill or note 
payable at a future date is held to give a valid title to a creditor 
in respect of a pre-existing debt, and assuming that it is the im- 
plied agreement to suspend, it does not follow that the legal 
element of consideration is entirely absent where the security is 
payable immediately. The giving time is only one of many kinds 
of what the law calls consideration. A valuable consideration, in 
the sense of the law, may consist either in some right, intereab» 
profit, or benefit accruing to the one party, or some forbearance, 
detriment^ loss, or responsibility, given, suffered, or undertaken by 
the other : Com. Dig. Action on the Case, Assumpsit, Bi. 1-15. 

The holder of a cheque may either cash it immediately, or he 
may hold it over for a reasonable time. If he cashes it imme- 
diately he is safe. The maker of the cheque cannot afterwards 
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repudiate, and claim back the proceeds any more than he could 1875 
claim back gold or bank notes if the payment had been made in cvwax 
that way instead of by cheque. This was decided in Watson v. ^^'^ 
Bt^sdl (1), with which we entirely agree. In very many — ^perhaps 
in the great majority of cases— cheques are not presented till the 
following day^ especially where they are crossed, and this usage is 
so far recognised by law that the drawer cannot complain of its not 
haviiTg been presented before, even though the banker stop pay- 
ment in the interval. The loss in such a case falls on the drawer 
of the cheque, and not on the holder. 

It cannot, we think, be said that a creditor who takes a cheque 
on account of a debt due to him, and pays it into his banker that 
it might be presented in the usual course instead of getting it 
cashed inmiediately, does not alter his position, and may not be 
greatly prejudiced if his title could then be questioned, or that the 
debtor does not, or may not, gain a benefit by the holding over. 
If this subject were worth pursuing it would not, we think, be 
difficult to shew that there is no sound distinction between the 
two kinds of securities of which we have been treating. In the 
coarse of the argument it was put to the learned counsel for 
the defendant whether a debtor who gave his own cheque [in 
payment of a pre-existing debt could defend an action upon it 
on the ground that the creditor was not a holder for value, and 
Mr. Watkin Williams admitted that his argument must go to that 
extent, and yet it has always been, the practice to sue in such a 
case on the cheque as well as on the original debt, and no such 
defence has, as far as we are aware, ever been attempted to be set 
up, cert&ij)ly not successfully. 

But it is useless to dilate on this point, for, in truth, the title of a 
creditor to a bill given on account of a pre-existing debt, and pay- 
able at a future day, does not rest upon the implied agreement to 
suspend his remedies. The true reason is that given by the Court 
of Common Pleas in Bdtihaw v. Bwik (2) as the foundation of the 
judgpient in that case, namely, that a negotiable security given 
for such a purpose is a conditional payment of the debt, the con- 
^itiicfti being that the debt revives if the security is not realized. 
(1) 3 B. & S. 34 ; 31 L. J. (Q.B.) 304. (2) 11 C. B. 191 ; 22 L. J. (C.P.) 24. 
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1875 This is precisely the effect which both parties intended the 
CuRWB security to have, and the doctrine is as applicable to one species of 
*- negotiable security as to another ; to a cheque payable on demand, 
as to a running bill or a promissory note payable to order or 
bearer, whether it be the note of a country bauk which circulates 
as money, or the note of the debtor, or of any other person. The 
security is offered to the creditor, and taken by him as money's 
worth, and justice requires that it should be as truly his property 
as the money which it represents would have been his had the 
payment been made in gold or a Bank of England note. And, on 
the other hand, until it has proved unproductive, the creditor 
ought not to be allowed to treat it as a nullity, and to sue the 
debtor as if he had given no security. The books are not without 
authorities in favour of this yiew, although the point has not, as 
far as we are aware, been directly decided. Story lays it down in 
his work on Promissory Notes, s. 186, that a pre-existing debt is 
equally available as a consideration as is a present advance or 
value given for the note, without suggesting any distinction 
between a note payable after date and one payable on demand; 
and the cases of Poirier v. Morris (1), Waison v. Bussell (2), 
before cited. Whistler v. Forster (3), and others, contain clear ex- 
* pressions of opinion the same way. 

On the part of the defendant the case of Crofts v. Beal (4) was 
strongly relied on, where it was held that a promissory note given 
by a surety for payment on demand without any new consideration 
was nudum pactum. It is sufficient to say of that case that the 
note was payable to the plaintiff, and not to order or bearer, and 
was not therefore a negotiable security. De la Chaumette v. Bank 
of Enffland (5) appears at first sight to be more in point, but 
there, although it appeared as between the plaintiff and 0., by 
whom the bank note in question was remitted, that the state of 
account was in favour of the plaintiff, it is not really so, for tlia 
note had not been remitted in payment, but merely for collection 

(1) 2 E. & B. 89 ; 22 L. J. (Q.B.) (3) 14 C. B. (N.S.) 248 ; 32 L. J. 
313. (C.P.) 161. 

(2) 3 B Jlp S. 34; 31 L. J. (Q.B.) (4) 11C.B.172; 20L.J.(C.P.)186. 
304. (5) 9 B. & C. 206. 
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as ageut, and the Court held that under these drcnmstances the 1875 
plaintiff had no better title than O. For these reasons we are of ociun 
opinion that a creditor to whom a n^otiable security is given on ^' 
aci'onnt of a pre-existing debt holds it by an indefeasible title, 
whether it be one payable at a future time or on demand, and that, 
therefore, the judgment of the Court below ought to be affirmed. 

My Brother Quain, who concurs in the judgment, desires to 
add that he does not adopt all the reasoning as to consideration. 

LoBD Coleridge, C.J. In this case I am unable to assent to 
the conclusion at which the other memb^s of the Court have 
arrived. I am painfully conscious of the great weight of autho- 
rity against me, but as at last I remain unconvinced, it is my duty 
to say so, and also shortly to say why. 

I need not repeat^ because I entirely assent, and cannot add to 
the statement of the facts of the case, with which the judgment 
prepared by my Brother Lush sets out. 

I proceed to consider the law, assuming the perfect correctness 
of the facts as stated by him, uid being of opinion that on those 
facts the fifth ]»lea is made out, and that the defendant is entitled 
to our judgment. 

It is important to state what I understand to be the exact pro- 
pofijtirm contended for by the defendant, and, as I think, contended 
for rightly. It is thin : — If the drawer of a cheque pay it into a 
banker to the account of a third person, and tl)e consideration as 
between tl)e persr n to the credit of whose account the cheque has 
been paid and the drawer of the cheque wholly fails, so that as 
between those two parties the drawer would have a perfect answer 
to any action on the cheque, then the drawer may stop payment o^ 
and has an answer to any action on, the cheque, as against the 
bankers ^ho have received it^ unless in the meantime they have 
in some way given some value for it ; as by paying money, or 
giving credit or some other advantage, to the customer to whose 
account it has been paid in, or by altering their own position in 
some way in consequence of having received the cheque and oa 
the faith of its being paid. 

Now, it is too late to dispute that a pre-existing debt due to the 

Vou X, P 3 



166 OOUBT OF EXCHEQUER [L. K. 

1875 transferee of a bill entitles him to all the rights of a holder for 
OuRBia valae. Bat it seems equally cleat that this is an exception to 
general rules, an extraordinary protection given to such a holder 
on grounds of commercial policy only, and in order to favour the un- 
restricted use as currency of negotiable instruments. ^ It is/' says 
Chancellor Kent, in the well-known case of Bay v. Coddinffton (I), 
^ the credit given to the paper, and the consideration bona fide paid 
on receiving it, that entitles the holder, on grounds of commercial 
policy, to such extraordinary protection, even in cases of the most 
palpable fraud. It is an exception to the general rule of law, and 
ought not to be carried beyond the necessity that created it." 
Mr. Justice Willes uses language very much the same in WhiriUr 
V. Fcrsttr. (2) ** The general rule of law is undoubted, that no one 
can transfer a better title than he himself possesses : Nemo dat 
quod non habet. To this there are some exceptions, one of which 
arises out of the law merchant as to negotiable instruments. 
These being part of the currency are subject to the same rule as 
money, and if such an instrument be transferred in good faith for 
value before it is overdue, it becomes available in the hands of the 
holder, notwithstanding fraud, which would have rendered it un- 
available in the hands of a previous holder." It would be wasting 
time to quote other authorities to the same effect : these are suffi- 
cient to shew the grounds of sense and substance on which the 
law as to bills is supported. Nor, if it be necessary to have re- 
course to it, is the technical element of consideration wanting 
between the transferor and the transferee of such an instrument. 
Whether the true view be that adopted by Sir John Byles (Byles 
on Bills, 10th ed., p. 39), that a bill or note payable at a future 
day suspends until its maturity the remedy for the antecedent 
debt ; or that adopted by my Brother Lush, from the judgment of 
the Court of Common Pleas in Bdshaw v. Bush (3\ that it is a 
conditional payment of the debt, the debt reviving if the security 
is not realised ; in either view there is consideration which may 
enter into but is not the whole reason for the protection given 
to the bon& fide holder of such an instrument. The whole 

(1) 5 Job. Ch. Ca. 54. (2) 14 C. R (N.S.) 248 ; 32 L. J. (C.P.) 161. 

(3) 11 C. B. 191 ; 22 L. J. (C.P.) 24. 
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reason certainly does not apply to the case of a cheque, and 1875 
the trne question, with deference, appears to me to be whether, CvBan 
apart from the reasons which protect the bona fide holder of bills *' 

payable at a future day, which do not apply, there are any reasons 
or authorities which do apply to protect the bon& fide holders of 
cheques given under such circumstances as the cheque was giren 
in this case. 

As to authority, no case has been cited in which this point has 
been decided, yet it is certain that a case would have been cited 
if it could be found. There is, indeed, a dictum of the Lord Chief 
Justice of the Queen's Bench, in Watson t. Bussell (I), to th6 
effect that there is no difference between a bill and a cheque in 
the hands of a holder for value. But that dictum must be taken 
with the facts of that case, in which neither was the plaintiff a 
banker, nor was the consideration for the cheque an antecedent 
debt. No authority, as I have said, has been cited on which 
the point has been decided. Yet it surely needs one. The 
doctrine as to bills of exchange has been established after many 
disputes and much resistance; is it likely that in the case of 
cheques no one who has been defrauded has ever resisted payment 
until now, but that everyone has so felt the sense and reason of 
the mle contended for, that it has been acquiesced in without 
a struggle ? I think not, and I cannot find, on the best informa- 
tion I have been able to get, that the general understanding ig 
what my Brother Lush believes it to be. On the contrary, my 
impression is that the opinions of men of business are much 
divided on this subject, and that if the Court were to decide, as I 
think it ought, in favour of the defendant, the consequences to 
mercantile transactions would be by no means so serious as it has 
been too much taken for granted they would be. And even if the 
matter of fact were clearer than it is, the understanding of mer- 
cantile men, though on such a subject entitled to deference, cannot 
and ought not to determine the question. Apart, then, from 
authority, which is wanting, how stands the thing in sense ? I 
take a case of gross and direct fraud, for to such a case the argu- 
ment, if it is good for anything, must extend. A man is cheated 
(I) 3 B. & S. 34 ; 31 L. J. (Q.B.) 304. 
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1875 out of a cheque for a large sum in favour of A.; A., who has 
CuBKiB cheated him, pays the cheque into his bankers, between whom and 
himself there have have been large dealings greatly to the bankers' 
advantage. At the moment when the cheque is paid in, A« is 
overdrawn, and thereupon, nothing more happening, the banker 
claims the value of the cheque against the cheated drawer, and 
denies the drawer's right to protect himself against the fraud of 
A. by stopping his cheque, simply and solely on the ground that 
the fraudulent man has been allowed by the banker to overdraw 
his account I can see no reason or justice in this. If either the 
drawer or the banker must suffer to the extent of the value of the 
cheque, it seems to me much more reasonable and just that he 
should suffer who, with his eyes open, and to a person he knows, 
has gone on making advances, than he who has been directly 
defrauded, often in a first and single transaction, and also lias 
often no means whatever of protecting himself against fraud. To 
me the rule seems hard in the case of money, but it is well 
settled. It seems hard in the case of bills due at a future date, 
which are said to be like money, and to stand upon the same foot; 
but that is also well settled. But cheques are not money ; no 
rule, as far as I can find, either of practice or of law, is settled 
with regard to them, and I am not willing to make a rule as to 
cheques in favour of bankers which is not just in itself, and which 
is not defensible, at least upon the grounds on which the rules as 
to money and as to bills are defended. 

It is said that the distinction between a bill and a cheque is a 
refined one, but it is to be observed, first, that where a line is 
drawn, cases close to this line, but on different sides of it, must 
needs be separated by a distinction which is refined ; and nezt^ 
that we are here dealing with an exception to a general rule, and 
the burden of proof and stress of argument seem to me to lie 
rather on those who say, than on those who deny, tliat it is within 
the exception. It is for those who assert it to make it out^ and 
the absence of direct affirmative authority in such a case is, to my 
mind, strong authority in the negative. 

It has, however, been argued that the legal element of con- 
sideration is not entirely absent where a cheque is given, because 
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it is payable immediately ; and my Brother Lnah has put together, 1875 
from Comyns's Digest, Action on the Case, Assumpsit, B. 1-15, a oobbis 
deGnition or description of consideration, to the aocuracy of which ^^ 
I entirely assent. It is sought to draw ftom this definition the 
conclusion that the practice, by no means uniform or binding, 
of allowing twenty-four hours to elapse between the drawing or 
receipt and presentment of a cheque constitutes a new consideration 
as between the drawer and the payee. I cannot assent to this 
view. It assumes the substantial identity of a cheque with other 
instruments from which it differs. ''A cheque," says Mr. Justice , 
Story, Promissory Notes, 6th ed. p. 674, ''is an absolute appro- 
priation of so much money in the hands of a banker to the holder 
of the cheque, and there it ought to remain until called for. In 
truth," he goes on, ^'a cheque is an instrument sui generis, and is 
construed exactly as the parties intend it. It is supposed to be 
drawn upon funds in the hands of the banker as banker, and it 
appropriates the amount to the holder of the cheque." To the 
same effect is the judgment of Sir John Byles in Keene t. 
Beard (1) : ''A cheque is an appropriation of so much money of 
the drawer in the hands of the banker upon whom it is drawn, for 
the purpose of discharging a debt or liability of the drawer to a 
third person ;" and in commenting on De la Chaumette v. BatA of 
England (2), the same learned person draws the very distinction 
which is insisted upon here in the defendant's favour. *' It would 
seem to follow," says he (Byles on Bills, 10th ed. p. 39), '' as a 
general rule, that whenever a bill or note payable on demand is 
remitted to a creditor in liquidation of an existing debt only, and 
no fresh credit is given or advances made by the creditor on the 
faith of the instrument^ he may be treated by the parties liable 
on it as the agent of the debtor from whom he received it : a 
doctrine which, while it cannot injure the creditor (for if he cannot 
recover, still he is but where be was before he received the remit- 
tance), would no doubt tend to prevent gratuitous, fraudulenti or 
felonious holders of paper from obtaining its value by paying it 
away to their creditors ; but it is conceived that in general a pre- 
existing debt due to the transferee of a bill entitles him to all the 
rights of a holder for value." And in a note to this passage he 

(1) 8 C. B. (N.S.) at p. 381 ; 20 L. J. (C.P.) 287. (2) 9 B. & 0. 208. 
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1875 observes : ^' It is to be recollected that a biU or note payable at a 

OuuHB future day suspends till its maturity the remedy for the antecedent 

** debt. There may, therefore, in this respect be a difference between 

au instrument payable on demand and one payable at a future 

day." 

There is, therefore, nothing to bind a banker not to present a 
cheque paid in till the next day. In practice, I believe it happens 
constantly that they are presented at once. Although, therefore^ 
there may be an expectation of forbearance for twenty-four hours 
upon the giving of the cheque, the giving of it is no consideration 
to forbear, and it is fallacious to confuse things in their nature 
different 

There are not, as we have seen, any cases directly upon chequesi 
but there are some upon the subject of bank notes, to which 
it may be proper to advert In Solomons v. Bank of England, 
which is reported in a note to Lowndes v. Anderson (1), the 
plaintiffs were London merchants in advance to foreign corre- 
spondents. A note had been fraudulently obtained, and had been 
stopped at the bank by the person defrauded. The plainti£& were 
innocent of the fraud, and had received the note to be applied in 
diminution of an existing debt. There was evidence to connect 
the foreign correspondents with the fraud ; and Lord Eenyon held, 
at nisi prius, and the King's Bench afterwards supported the 
ruling, that the London merchants had given no consideration; 
that they were, therefore, mere agents to receive the amount of 
the note from the bank ; that they could be in no better position 
than their principals ; and, as Mr. Justice Buller expressed it in 
biMico, ^'they must stand or fall by the title of their foreign cor^ 
respondents." This case was decided in 1791, and it came under 
the consideration of the King's Bench in 1829, in the case of De 
la Chaumelte v. Bank of England. (2) In that case two bank notes 
had been fraudulently obtained, and were remitted' from abroad to 
the plaintiff, an English merchant, who was, at the time he received 
them, largely in advance to the foreign remitter. It was held by 
Lord Tenterden and the Court of King's Bench, that the plaintiff 
could only recover on the title of the foreign sender. *'It ap- 
peared," says Lord Tenterden, giving the judgment of the Court, 
(1) 13 East, 135^ (2) 9 B. & C. 208. 
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''that at the time when the note was remitted to the plaintiff the 1875 
balance as between him and Odier & Co., the foreign senders, was oubbie 
70002. in favour of the plaintiff; but he did not, in consequence of 
having received the note, make any further advance or give any 
further credit to Odier & Co., than he would have done if the note 
had not been transmitted. Unless, therefore, we were to lay down 
a rule that a party who holds a note, however obtained, may, by 
merely remitting it to a person to whom he is indebted, enable 
him to sue, we must say that the plaintiff must be considered as 
representing Odier & Co., and that, if he can recover at all, it 
must be upon their right." A Bank of England note is not a 
cheque, no doubts but neither is a cheque an unmatured bill. To 
hold that the plaintiffs cannot recover in this case, except on 
Lizardi's title, and that they were his agents to receive the de- 
fendant's cheque, is not in conflict with any of the cases which 
have been decided on bills of exchange, while it is, I think, in 
accordance with the principles of the two cases I have last 
mentioned, as well as with real justice. 

I am not aware that these cases at all interfered with the nego- 
tiability of bank notes ; and I do not think that the negotiability 
of cheques will be injured if this case were decided as I should 
wish to decide it. 

There remains the smaller question whether the special circum- 
stance that a so-called ** bill " was given up on receipt of the 
cheque formed of itself a 8u£Scient consideration to entitle the 
plaintiffs to recover ? I need say no more than that I think it 
did not. The so-called bill was not a bill, it was a mere memo- 
randum and inchoate, and its relinquishment was the giving up of 
nothing which can be called a consideration. For these reasons I 
am of opinion that the judgment of the Court below should be 

reversed. 

Judgment affirmed. 

Attorneys for plaintiffs : Murraj/f Suichins, c& Co. 
Attorneys for defendant : Dawes & Son. 

END OF HILABY TERM, 1875. 
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1875 LOBD ZOUCHE v. DALBIAC. 

^P^^^ Herht Cuamr-Statute o/LimUatiimsS & i Wm. 4, c. 27, m. 1, 2, 3. 34, 42. 

To an action of trespass for seizing and taking a horse, the defendant pleaded an 
immemorial custom for the lord of the manor, upon the death of a free tenant, to 
seize the best beast of which the tenant died possessed, wherever it could be found, 
and that, in 1873, on the death of a tenant, the defendant, as lord of the manor, 
took the horse nndcr this custom. Replication, that more than twenty years 
before the heriot in question became due, a heriot became due, for which the then 
lord of the manor, through whom the defendant claims, did not seize, though he 
could have done so ; that the then lord, whilst entitled, discontinued the taking of 
heriots; that no heriot had since been taken until the trespass complained 
of; that the right to make an entry or distress or bring an action to recover 
heriots, at the time of such discontinuance then first accrued to the then lord 
within 3 & 4 'Wm. 4, c 27 *, and that such right so first accrued more than twenty 
years before the death of the tenant or the trespass complained of. On demurrer :— 

ffddj that the replication was bad, since the seizure by the defendant was not 
making an entry or distress, nor bringing an action to recover rent within the 
meaning of 3 & 4 Wm. 4, c. 27, ss. 2, 3, and 34, and that the defendant's title to 
heriota therefore was not barred by the lapse of twenty years. 

Qwere, whether, notwithstanding the interpretation of "rent** in a. 1, heriot 
service and heriot custom, or either of them, are within the enactments of ss. 2, 
8, 84, and 42. 

The plaintiff declared ia treBpass for seilsing and driviBg awa j 
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two horses belonging to the plaintiff, and converting thera to the 1875 
defendant's use. Loud Zouche 

Ploa^ that the defendant was seised of the manor or lordship of j. *• 
Tbakeham, in Sussex, in fee, and that Baron Zouche, now de- 
ceased, before and at his death was a free tenant of the manor, 
and seised of two freehold tenements within the manor in fee, 
and held the tenements of the defendant, the lord of the manor, 
by certain rents and seryices parcel of the manor ; that within 
the manor there was, and from time whereof, &c., had been, 
an ancient custom for the lord of the manor for the time being 
to hare and take, of right, upon and after the death of every 
free tenant dying solely seised of any freehold tenement holden of 
the lord of the manor, the best beast or beasts which were the 
property of such tenant at the time of his death, one such beast 
being had and taken in respect of every such tenement, as a 
Jieriot ; that the lord of the manor for the time being, during 
all the time whereof, &c., had been accustomed to seize the best 
beast or beasts of every such free tenant at the time of his death, 
for such heriot or heriots, for such tenement or tenements, where- 
soever such beast or beasts had been or could be found ; that 
on the 2nd of August, 1873, the said Baron Zouche, being so 
seised of the tenements as aforesaid, died seised of such his 
estate therein, and at the time of his decease was possessed of 
the horses in the declaration mentioned as of his own proper 
horses, which horses were his two best beasts, wherefore, after- 
wards, to wit, on the 24th of October, 1873, the defendant, as lord 
of the manor for the time being, seized and took the horses, uid 
carried away and detained them as two heriots, one in respect of 
each of the two tenements, as he lawfully might. 

Beplication, that more than twenty years before the death of 
the said Baron Zouche, the lord of the manor for the time being, 
through and under whom the defendant claims his estate and 
interest in the same, being then, in respect of the same estate and 
interest therein claimed by the defendant, in receipt of the rents, 
heriots, and profits thereof, while so entitled thereto, discontinued 
the taking and receipt of heriots in respect of each of the tene- 
ments, and that no heriot had since been seized, taken, or re- 
vived in respect of either of the ten^Qiepts uptil the seizure and 
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1875 taking of the horses in the plea mentioned; that the right to 
LoBD ZoucHB make an entry or distress or bring an action to recover heriots in 
Dalbiao respect of each of the tenements then at the time of such discon- 
tinuance first accrued to the lord of the manor, through whom the 
defendant claims, within the meaning of the Act 3 & 4 Wm. 4, c. 27, 
and that such right so first accrued more than twenty years next 
before the death of the said Baron Zouche, and before the seizure 
or taking of the said supposed heriots or either of them re- 
spectively. 
Demurrer to the replication and joinder. 

Manidy^ Q,C. (C. Elton with him), for the defendant. Sections 
2, 3, and 34 of 3 & 4 Wm. 4, c. 27, on which the plaintiff must rely, 
do not apply at all to heriot custom. But, assuming that they do, • 
the replication is ambiguous and misleading, being drawn so as 
to meet the requirements of s. 3, yet without stating any facts 
from which the Court can judge whether the "discontinuance " is 
such a discontinuance as is meant by the statute, or whether the 
lord ever had an opportunity of seizing heriots within the time 
mentioned, or how and when any right accrued and was exercised 
or abandoned. 

[After some discussion the counsel agreed upon the following 
written statement : " For the purpose of the demurrer it is to be 
taken as an admitted fact that more than twenty years before the 
heriots in question became due, a heriot in respect of each of the 
two tenements became due, for which the lord did not seize, 
although he could have done so." The Court then called on — ^] 

J. Brown, Q.C. {J. Bighy with him), for the plaintiff. The ques- 
tion is whether heriot custom is within the scope of 3 & 4 Wm. 4, 
c 27, ss. 2, 3, and 34. If it is, the replication is good, and the 
defendant's title to heriots is extinguished for ever; for it is now 
admitted that more than twenty years before 1873, when the tres- 
pass sued on was committed, a death occurred, upon which the right 
to take a hbriot accrued to the then lord of the manor, and was not 
exercised. Suppose this was in 1850, the twenty years begin to 
mn from that time. If a death occurs, and the right again 
accrues before the twenty years have run 0Qt| say in 1865, the 
lord may exercise the right and save the extinguishment of the 
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title, but if the twenty years elapse without a death happening, the 1875 
title is barred for ever. In Owen v. Be Beauvoir (1) the defendant Lobd ZouomB 
was entitled to an ancient quit-rent, payable annually at Michael- -. •• 
mas out of certain land held of his manor. All the rent which 
accrued due up to Michaelmas, 1824, was duly paid, the last pay- 
ment having been made on the 15th of January, 1825. No rent 
was paid after that date, and onthe 15th of May, 1845, the defend- 
ant distrained for six years' arrears of rent accrued due up to 
Michaelmas, 1844. The Court held that the twenty years began 
to run from the 15th of January, 1825, and that the title to the 
rent was extinguished by ss. 2, 3, and 34. It is true the Court 
seemed to think that heriots might not be within those sections, 
but this dictum was not confirmed by the court of error (2) when 
affirming the decision of the Court below. The object of the 
statute being to limit title to land, rent, and other subjects of 
property, it was not likely that heriots would be excluded. Scriven 
on Copyhold, 4th ed. p. 369, speaking of heriots, says: "The 
service is a badge of the feudal system, and may at the present 
day be deemed the most, if not the only obnoxious part of copy- 
hold tenure." And in Oroome v. Guise (3) the Court said : "Upon 
general principles the custom of heriots is not a custom to be ex- 
tended in favour of the lord.'* So 1 Cruise, Dig. tit. 10 Copyhold, 
ch. 4, 8. 63, says: "The Court of Chancery will not interpose in 
favour of the lord in the case of heriots, because the custom is unrea- 
sonable, the loss a family sustains being thereby aggravated** — 
citing WMy v. Pemberbm. (4) Then, we have the positive words 
of s. 1 : " The word ^ rent ' shall extend to all heriotB, and to all 
services and suits for which a distress may be made." This must 
be read with a comma after " heriots," so that the words " for which 
a distress may be made," may apply only to "services and suits," 
and^ot to "heriots," otherwise we should be driven to the absurd 
anomaly of holding that the statute intended " rent " to include 
heriot service, but not heriot custom ; for the remedy for heriot 
service is by distress, but heriot custom is said to lie in prender 
only, and not in render, therefore "the lord cannot distrain for it, 
except as it should seem by special custom :" 1 Scriven, Cop. 
375, citing authorities. The same author, at p. 388, says : " Heriot 

(1) 16 M. & W. 647. (3) 4 Bing. N. C. 148, 160. 

(2) 5 Ex. 166 ; 19 L. J. (N. S.) (Ex.) 177. (4) 2 Ab. Eq. Oa. 279. 



176 COUBT OF EXCflEQUEB. [L. B. 

1875 custom may be seized by the bailiff or other officer of the manor 

Loud Zoucub ^^ ^® lord's use, whereyer it may happen to be found, whether 

•• upon or in any place out of the manor ; and if it be ebigned, the 

lord may have trover or detinue for it, for the law adjudgeth po^ 

session in him without seizure." Therefore the language of 3 & 4 

Wm. 4^ c. 27, " an action to recover rent," will apply to the remedy 

for heriot custom. Chichester v. Hall (1) does not touch the 

present case, for there the lord was tenant for life. 

Mawisty, Q.C7., was not heard in reply. 

Eellt, C.B. This is an action of trespass for seizing and 
taking two horses, and the defendant pleads a justification on the 
ground that he had the right to seize the horses as heriot«, one in 
respect of each of two tenements held by the plaintiff as tenant to 
the defendant, the lord of the manor within which the tenements 
are. The question for us is, whether that right is destroyed by 
3 & .4 Wm. 4, c. 27. By the interpretation dause, s. 1, it is 
enacted, that "the word 'rent * shall extend to all heriots, and to 
all services and suits for which a distress may be made, and to all 
annuities and periodical sums of money charged upon or payable 
out of any land, except," &c. The earlier part of this clause says 
'' that the words and expressions hereinafter mentioned, which, in 
their ordinary signification, ha,ye a more confined or a different 
meaning, shall in this Act, except where the nature of the pro* 
vision or the context of the Act shall exclude such construction, 
be interpreted as follows ;" and this exception is important, since 
it is the definition of ^rent" in this section, which is said to have 
the effect of taking away the defendant's right to the heriots. 
, By s. 2, it is enacted, '^ that after 31st December, 1833, no 
person shall make an entry, or distress, or bring an action to 
recover any land or rent, but within twenty years next after the 
time at which the right to make such entry or distress, or to bring 
such action, shall have first accrued to some person through whom 
he claims." Now if we look to the literal meaning of the words, 
it would be enough to say that the act complained of in this 
declaration was neither an "entry" nor a "distress," nor "an 
action to recover any land or rent," but a seizure of two horses. 

The same remark occurs on reading s. 3 : "In the coiistruc^on 
(1) 17 L. T. 121. 
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of tliis Acty the right to make an entry or distress, or bring an 1875 

action to leooTer any hind or ieDt» shall be deemed to have first loid Zooou 

aocnied at sach time as hereinafter is mentioned ; that is to say, d^^buc. 

when the person claiming snch land or rent, or some person through 

whom he daimSi shall, in respect of the estate or interest claimed, 

haye been in possession or in receipt of the profits of snch land, 

or in receipt of such rent^ and shall, while entitled thereto^ have 

been dispossessed or have discontinued such possession or receipt, 

then such right shall be deemed to have first accrued at the time 

of such dispossession, or discontinuance of possession, or at the last 

time at which any such profits or rent were or was so received.** 

Unless there be some authority for the propositkm, I can see no 

reason for applying the words ^ make an entry or distress, or bring 

an action to recover any laud or renf to something which is 

neither the one nor the other. 

A similar observation applies to s. 34^ which enacts ** that at 
the determination of the period limited by this Act to any person 
for making an entry or distress, or bringing any writ of quare 
impedit or other action or suit^ the right and title of such person 
to the land, rent^ or advowson for the recovery whereof such entry, 
distress, action, or suit respectively might have been made or 
brought within snch period, shall be extinguished." 

When, therefore, we look at the literal words of these sections, 
it is enough to say that but for s. 1, the present case would dearly 
not be within the statute. The Court of Exchequer seems to 
have been of this opinion, as appears from their judgment in 
Oufm Y. Be Beauvoir (1), delivered by Parke, B. No authority 
or dictum has been cited that heriots are within these sections, 
though one would have expected the case to arise more than once 
since 1833, the date of the statute. In considering the spirit of 
the statute, we must remember the essential difierence between 
the nature of rent and of a heriot. '^ Bent " is a noun of multi- 
tude, meaning not one single sum due at some one moment, which 
may be recovered by action, and may be lost if not, but meaning 
a succession of sums of money payable in general yearly or at 
shorter intervals during the whole term specified. A heriot is a 
right to take a specific chattel, a right arising either upon death 
or alienation, in a manor. It is not of a continuous nature. To 
(1) 16 M. & W. 547, 566. 
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1875 apply to BtLch a subject words in the statute which are applicable 

LoBD ZouoHB oi^lv to continuous payments would be to disregard the principle and 

D^LBiAo '^^"^ ^^ the statute ; and to apply such words to a case in which 

no opportunity may occur of enforcing the right for perhaps 

twenty, thirty, or forty years, would seem to be a total departure 

from the intention of the legislature. 

In the judgment of this Court, delivered by Parke, B., in Owen 
T. De Beauvoir (2), the following passage occurs : — ^* Another diffi- 
culty was pointed out, and much insisted on at the Bar, namely, 
that on the construction which we adopt great injustice would 
necessarily resnlt in the ordinary case of heriots and other similar 
rights, which become due at uncertain intervals ; and also the 
possible, though not very probable^ case of a rent reserved payable 
every twenty years or at a longer interval. In such cases, if the 
twenty years are to be calculated from the last payment, a party, 
it was argued, will lose his right without any default or laches 
whatever when the rent is payable at intervals greater than twenty 
years, and it is shortened to less than a year where it is payable 
every twenty years ; and no doubt great difficulty may exist in 
dealing with such cases." Now the present case is much stronger 
than the case of rent payable every twenty years, because the 
intervals between the times when the right to take a heriot occurs 
may be much more than twenty years. The judgment proceeds : 
** But as to heriots, probably the answer to this objection may be 
that in a case similar to that now before us the word ^ rent' would 
not include heriots — for though by the interpretation clause the 
word 'rent * is made to include heriots, yet that is only where the 
nature of the provision or the context does not exclude such a 
construction ; and it may be that the injustice pointed out would 
afford ground for holding that in the clause now under considera- 
tion the word 'renf^ does not include heriots. A similar obser- 
vation may be made upon the case of rents payable at greater 
intervals than twenty years, and this may be considered either as 
falUng under the general enacfanent in s. 2, so that each particular 
heriot or amount of rent due may be recovered within twenty 
years, or is not -provided for by the statute at all and is left in the 
same condition as if the Act had not passed." It is unnecessary 
for our present judgment to go so far as to say that no case could 
(1) 16 M. <& W. at p. 566. 



VOL. X.] EASTER TERM, XXXVIH VICT. 179 

arise iQ which ** reht " ia the statute would include heriots. Bear- 1875 
ing in mind the qualification imposed in s. 1 upon the meaning of Lobd^uchb 
rent — •* except where the nature of the provision or the context of p^^j^^ 
the Act shall exclude such construction" — it is enough to say that 
upon the facts before us the nature of the provision excludes the 
application of these sections to the taking of the heriots in ques- 
tion. Thi^ view receives confirmation from s. 3, the efiect of 
which, according to Owen v. De Beau/voir (1), is, that the time 
when the right to bring an action to recover rent shall be deemed 
to have accrued, shall be the last time at which any rent was 
received. If, therefore, "rent" in that section includes heriots, 
the twenty years begin to run, not from the time when the heriots 
became due and the lord failed to enforce the right, but from the 
time when the last heriot was taken, so that if the last heriot was 
taken in 1850 and no death occurred till 1873, the lord's title 'would 
be barred under s. 34, though he had had no opportunity of exer- 
cising his right. 

The view we take is fortified by the consideration of s. 42, which 
enacts that, " after the said 31st day of December, 1833, no arrears 
of rent or of interest in respect of any sum of money charged upon 
or payable out of any land or rent, or in respect of any legacy or 
any damages in respect of such arrears of rent or interest, shall be 
recovered by any distress, action, or suit, but within six years 
next after the same respectively shall have become due, or next after 
an acknowledgment of the same in writing shall have been given 
to the person entitled thereto, or his agent, signed by the person 
by whom the same was payable, or his agent." Now if "rent** 
does anywhere in the statute include heriots, it may be in s. 42, so 
that the meaning may be that the heriots, the right to which 
accrued in 1873, cannot be recovered after six years from the 
time when they became due. However that may be, which 
it is not necessary to determine now, it is clear' that the defend- 
ant was justified in taking these heriots, and that the replication 
is bad. 

Bramwell, 6. I am of the same opinion* I cannot say that 
there was not some general intention present to the minds of those 
(1) 16 M. A W. 547, 666. 
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1875 who wcro parties to this legislation that heriots should bo withia 
LoBD ZoucnB ^0 provisions of the statute. The principal enactment of the 
Paubtac ^^^^^^ ^ contained in s. 2, the remaining sections up to s. 29 in- 
clusive being explanatory of s. 2. Then come ss. 30— 41» dealing 
with particular subjects, and then comes s. 42. Now, it is strange, 
if the framer of the statute intended heriots to be within s. 42 only, 
and not within ss. 2, 3, and 34, that he should say, as he does in 
8. 1, that "the word 'rent' shall extend to all heriots." I should 
have thought that he would not have mentioned heriots at all 
till he came to s. 42 ; and there is some difficulty in saying that 
8. 42 applies to heriots, because '' arrears of rent" and arrears of 
heriots are very different things, I therefore doubt — ^but I give no 
opinion on the point — whether it was the general intention of the 
framer of the statute to bar not merely the right to a particular 
heriot, but the title generally. Though it is very likely that the 
framer had some general intention with regard to heriots, yet if 
he had, he has not used apt provisions for carrying out the inten- 
tion. And he would see it was unjust to comprise heriots in the 
general words of ss. 2, 3. If he had intended to bar the title, 
he ought to have enacted as he has done in the case of advowsons, 
in ss. 30-34. It is not enough that a patron should omit to pre* 
sent to a benefice once, there must be three omissions in succes- 
sion, or a lapse of sixty years, before a patron is to lose his right. 
If, therefore, it had been intended to bar the title to heriots, one 
would have expected that, instead of making it depend on whether 
a heriot was taken on one occasion — which might make it depend 
on whether there happened to be an animal worth seizing or 
whether some wrongdoer, who was not worth suing, removed it-* 
the legislature would have made it depend on whether a certain 
number of omissions to seize had occurred, or whether some such 
period as sixty years had elapsed, as in the case of advowsons. 
Though, therefore, it is likely that there was some general inten- 
tion of making the title to heriots barrable, yet as there are no 
particular words applicable to seizing heriots, I do not think such 
a case as the present can have been in the mind of the legislature, 
and happily there are no general words which comprehend the 
right to seize heriots. 
, The question for us turns on s. 2 : '' No person shall make an 
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entry or distresa, or bring an action to recover any land or rent, 1875 

bat within twenty years next after the time at which the right to lobd Zouobe 

make such entry or distress, or to bring such action, shall have -dJ^u^c^ 

first accrued to some person through whom he claims.*' If we are 

to read ^'rent** there as including heriots (I think we ought 

not, but supposing we ought) the effect will be that wherever 

in order to recover a heriot it is necessary to bring an action, the 

section applies and the right is barred. But the section does not 

say that no person entitled to seize heriots shall seize heriots but 

within twenty years next after the time at which the right to seize 

shall have first accrued, and there is, therefore, no prohibition 

against doing what the defendant has done here and what he 

might have done before the passing of the statute. It would be 

monstrous if, owing to the accident that no tenant dies and no 

occasion for taking a heriot arises for more than twenty years, the 

right should be for ever extinguished. I think if the legislature 

had intended to deal with such a case they would have provided as 

they did in the case of advowsons. 

There is another consideration derived from 8.42. If the wordd 
in that section, ** no arrears of rent • • . • shall be recovered by any 
distress, action, or suit but within six years next after the same 
respectively shall have become due,** include arrears of heriots ; 
and if the lord lets six years go by after a heriot becomes due 
without enforcing his right, he cannot recover that particular 
heriot; and if the right does not occur again within the next four- 
teen years, then, supposing the plaintiff's construction of the 
statute to be correct, the right is gone for ever. For let the lord 
do what he may — unless he kills the tenant — he cannot during 
those fourteen years prevent his title being barred. Such an effect 
cannot have been intended, and there is great additional weight 
derived from the opinion of this Court in Ov>en v. De Beauvair. (1) 

The conclusion, therefore, to which I come is, that whatever the 
general intention of the legislature may have been, they did not 
intend to touch this particular case ; or that if they did they have 
not expressed their intention in words, for there is nothing in s. 2 
to prevent the defendant doing what he has done,'and what before 
the statute he had a right to do. 

(I) IG M. & W. 647, 5CG, 
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1875 Pollock, B. I am of the same opinion. For the reasons given 

LoBD ZouGHs ^7 ^7 Brother Bramwell, I think heriots are not within the spirit 
Damiac. of ss. 2 i& 3. What the defendant did was neither «' making an 
entry on land " nor '* making a distress." Nor was it an action to 
recoyer a heriot The character of heriots is well illustrated in 
Viner's Abr. tit. Heriot (E) : " Prescription to distrain for heriot 
custom if it be eloigned is not good ; for he may have an action 
against whomsoever eloign d it ; and by this it seems that he may 
have an action of detinue against him who detains it ; for he has a 
property in the thing, and therefore, because it is transitory, ^he 
law adjudges possession without seisin as of the body of a Ward, 
Br. Heriots, pi. 9." 

Amphlett, B. I am of the same opinion. I think our judg- 
ment can be justified consistently with both the letter and the 
spirit of the statute. I agree with Mr. Brown that the words in 
the interpretation clause ^the word 'rent' shall extend to all 
heriots, and to all services and suits for which a distress may be 
made," must be read with a pause after *' heriots," and that the 
words '^for which a distress may be made" do not extend to 
*^ heriots." The clause, therefore, will be read as if it were ** all 
heriots, whether customary or otherwise ;" but subject to this qua* 
lification, ** except where the nature of the provision or the context 
of the Act shall exclude such construction." Now, "^ rent " is used 
in two different senses in this statute. Its meaning in s» 2 was 
decided in Grant v. EUis. (1) In the judgment of the Court, deli- 
vered by Bolfe, B., it is said : '* The defendant contends that the 
word '^ rent " in s. 2 of the statute cannot be taken as having any 
reference to rents such as that now in question, viz., rents reserved 
on leases for years by contract between the parties, as the conven* 
tional equivalent for the right of occupation, but must be confined 
to rents existing as an inheritance distinct from the land, and for 
which, before the statute, the party entitled might have had an 
assise such as ancient rent service, fee farm rents, or the like* 
We accede to this latter view of the case." The judgment then 
proceeds to give the reason for this construction of the word 

(1) 0M.& W. 113,122. 
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''rent." Following this yiewy'^rent" in 88.2,3 cannot include 1875 
heriots, for a heriot is certainly not a rent " existing as an inherit- Lobd Zoucbe 
ance distinct from the land." Dalbuc. 

Judgment for tlie defendant 

Attorney for plaintiff: E. Byrne. 
Attorneys for defendant : Parkers. 



THE GUAllDIANS OF HALIFAX UNION v. WHEELWRIGHT, MayS. 

Treamrer to Ouardian$^Banker and Cusiomer^lS A 16 Vict, c 69, «. 19 — 
Forged Indorsement — Negligenoe^in drawing Cheques. 

The defendant, the salaried manager of a bank, was appointed treasurer to . 
guardians of the poor under the Poor Law Consolidated Order. A treasurer's 
account between him and the guardians was duly kept aocordiug to the Poor Law 
Orders ; moneys were Trom time to time paid into the hank of which he was 
manager to the account of the guardians, and orders signed by the guardians in 
conformity with the Orders were cashed like cheques payable to order. The de- 
fendant reoeiyed no salary or remuneration, and the guardians received interest 
on their balance when it exceeded 30002. 

A person in the service of the clerk to the guardians, who was employed to fill 
tip the orders for signature by them, drew a number of orders in such « way that 
the amounts for which they were drawn tionld be increased by the insertion of 
words and figures in the blank spaces ; and lifter signature of the orden he in- 
creased the amounts accordingly. He also forged indorsements to orders so in- 
creased in amount, and to others not so increased, and obtained^ payment of 
them at the bank. 

On a case stated by an arbitrator in an action brought by the guardians against 
the defendant for the amount of the orders so paid, it was found as a fact that 
the payment by the treasurer's clerks of the excess was due solely to the fact that 
they were misled by want of proper caution on the part of the plaintiffs and their 
clerk in signing the orders fraudulently prepared for their signature :-* 

Edd^ first, that the negligent drawing of the orders disentitled the plaintiffs to 
complain of the payment of the excess ; 

Secondly, that as to the payment on forged indorsements the account at the 
bank was in effect the plaintiffs* account ; that the bank was protected by 16 ft 
17 Vict c 69, s. 19; and that as by the act and direction of the plaintiffs the 
only receipt of moneys on their behalf was a receipt by the bank, the defendant 
was not chargeable in any other way than as the bank was chargeable ; and 
further, that if the account at the bank were regarded as the defendant's account, 
still being so kept by the order of the plaintiffs, they could not make any olaim 
against him which he could not enforce against the bonk. 

Special case stated by an arbitrator. 

The defendant Avas the treasurer to the plaintiffs^ appointed 
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under the Poor Law Consolidated Order of the 21th of Jaly, 
1847. (1) 

The defendant was the salaried manager of the Halifax C!om- 
mercial Banking Company, limited, and was appointed treasurer 
because it was considered desirable by the guardians that the trea- 
surer should be a bank manager. No express remuneration or 
salary was assigned to him as treasurer, nor did he receive any 
profit from the use of the money left in his hands. (2) 

When the defendant was first appointed treasurer the plaintifls' 
accounts were kept in a common pass-book headed *' Guardians of 
Halifax Poor Law Union in account with the Hali&x Commercial 
Banking Company, Limited." The account was afterwards kept 
in a treasurer's book, according to the form prescribed by the Poor 
Law Orders (1), but no change was made in the bank ledger. 

The sums deposited by the plaintiffs were dealt with by the bank 
in every respect in the same manner as funds deposited with them 

(1) By Arts. 158, 154, the gaardians surer of the union or bankers to the 

guardians. 

BjArt 84, <<the guardians shall pay 
every sum greater than 51, by an order, 
which shall be drawn upon the trea* 
surer of the union, and shall be signed 
by the presiding chairman and two 
other guardians at a meeting, and shall 
be countersigned by the clerk;" the 
form of the order is fixed by Art. 1 of 
the General Order of April, 1857, 

By the Gbneral Order for Accounts 
(Uth of Jan. 1867), Art. 18, " The trea- 
surer shall keep punctually and accu- 
rately a book according to the form set 
forth in sched. D., hereunto annexed, in 
which shall be entered an account of all 
moneys received and paid by him on 
account of the guardians,** which he ia 
to balance quarterly, and ky before the 
guardians once a month. 

(2) By Art 174 of the Consolidated 
Order, 1847, ** If no remuneration or 
salary be expressly assigned to the 
treasurer, the profit arising from the 
use of money from time to time left in 
his hands shall be deemed to be the 
payment of his services," 



are to appoint a treasurer, who is to 
perform the duties imposed on him by 
the orders. 

By Art 208, the duties of the trea- 
surer are (inter alia) ^1. To receive 
all moneys tendered to be paid to the 
guardians, and to place the same to 
their credit; 2. To pay out of any 
moneys for the time being in his 
hands' belonging to the guardians all 
orders for money which shall be drawn 
upon him in conformity with Art 84, 
when the same shall be presented at 
the house or usual place of business of 
the treasurer, and within the usual 
hours of business ; 3. To keep an ac- 
count, under the proper dates, of all 
moneys received and paid by him as 
such treasurer, to balance the same at 
Lady Day and Michaelmas in every 
year, and to render an account of such 
moneys to the guardians when re« 
quired by them to do so.** By Art 
204 the r^ulations of Art 203 are 
not to be applicable to cases in which 
the Governor and Company of the 
Bank of England may act as trea- 
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bj other customers. It was understood that when the balance to 
4he credit of the guardians exceeded 30002. interest in respect of it 
should be allowed by the bank ; and during the period when the 
transactions in question took place the guardians were on several 
occasions credited with sums of money as interest, which were 
entered in the treasurer's book as payments to their credit by the 
hanL 

The course of business between the plaintiffs and the defendant 
was, that sums of money were from time to time paid to the 
account -of the plaintiffs across the counter to the bank clerks, and 
the orders signed on behalf of the plaintiffs were cashed like 
cheques payable to order. 

The orders were drawn upon the defendant, and were signed 
and countersigned in conformity with Art. 84 of the Poor Law 
Orders (1), and were upon forms^ the material parts of which were 
as follows : — ** Fay to , or order, the sum of pounds, 

shillings, and pence, and charge the same to the 

account of the said guardians," with a place for the figures in the 
left-hand comer, as in an ordinary cheque. 

Barstow, the derk to the plaintiff, had in his employment a 
clerk named Laidler, whose duty it was to fill up the orders. 
Laidler drew a large number of orders in such a way, that after 
they had been duly signed and countersigned, the amounts could 
be increased ; and he did accordingly increase the amounts, some- 
times by adding the syllable " teen** after the written number of 
pounds, and sometimes by inserting the words " twenty," *' thirty," 
&c. before the written number, and by altering in a correspond- 
ing way the figures denoting the amounts. Orders so increased, 
but in all other respects genuine^ were presented and ^aid at the 
bank in the ordinary way ; and it was found as a fact by the arbi- 
trator, that the payment by the treasurer's clerks of the excess 
was due solely to the fact that they were misled by want of proper 
caution on the part of the guardians and their clerk in signing the 
orders fraudulently prepared by Laidler for their signature. 

It did not appear how Hie indorsements were obtained in these 
cases, but it was stated as probable that the amounts were increased 
4tfter the indorsement of the orders. 
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In other cases, however, Laidler forged the indorsements to 
orders not so altered, and obtained payment of them to the 
amount of 2872. 9^ 5d. 

In other cases, again, he both forged the indorsements and also 
increased the amounts, and obtained payments to the amount of 
2731. 128, 4(2., being 1912. in excess of the amount for which the 
orders were drawn ; being enabled in eyery case to make the fraudu- 
lent increase by a want of caution on the part of the guardians as 
above described. 

The guardians brought an action against Barstow for negligence, 
and in their particulars claimed 36812. 17s. 5d., which included all 
the orders contained in the particulars in the present action ; and 
that action was compromised by an agreement, by which proceed- 
ings were to be stayed " on payment to the plaintiffs of the sum 
of 23202. 4s. 6c2., the amount of certain of the orders or cheques 
enumerated in the particulars of the plaintiffs' demand," to be paid 
by instalments as therein mentioned, "this sum to be accepted in 
full discharge of all claims, demands, and liabilities in this action, 
or otherwise against the defendant as clerk to the board ;" the 
plaintiflb engaging to assist Barstow in any proceedings to recover 
any money from Laidler, or his estate, or in prosecuting him, oni 
being indemnified by Barstow. 

In their particulars in the present action the plaintifis gave 
credit to the defendant for 13022., being the amount of thirty-five 
orders which had been made payable to Barstow, considering that 
they were morally, though not legally, barred of their claim 
against the defendant in respect of these orders by their com- 
promise with Barstow ; and they claimed against the defendant 
the balandb of 23792. 9s. 5(2. in respect of orders, some of which had 
been increased, some indorsed, and some both increased and 
indorsed by Laidler, as above stated. 

The qu^tions for the opinion of the Court were:-^(l.) Did 
the settlement with Barstow prevent the plaintiffs from recovering 
against the defendant in this action? If not (2.) Were the 
plaintiffs entitled to recover from the defendant any and which of 
the sums of 2872. 9s. 5d. (the amount of the unaltered cheques 
with forged indorsements), 2732. 12s. id. (the amount of the orders 
with the amounts increased and the indorsements forged), or 



VOL. X.] 



EASTEB TERM, XXXVm VICT. 



187 



821. 120. ^d. (the original amount of the last-mentioned orders), or 
191Z. (the amount of the increase in the same orders) ? 

Jan. .20, 21. Field, Q.O. (Gibbons with him), for the plaintiffs. 
First, as to the defence to the whole action, the settlement with 
Baistow is no answer. The duties of Barstow and the defendant 
were entirely distinct and independent, and there is nothing re- 
sembling a joint tort Therefore the rule laid down in Brinsmead v. 
Harrison (1) has no application. Secondly, as to both the sums of 
2872. 9s. 5d, and 2732. 128. 4:d., paid on forged indorsements, the 
defendant is not within the protection of 16 & 17 Yict c. 59, 
8. 19 (2), which is an enactment in fiGtvour of bankers only : Offden 
T. Benas. (3} The plaintiffs are persons acting under limited 
statutory powers, and with a statutory duty to appoint a treasurer. 
Their relation to the defendant is determined by the Poor Law 
Orders, which shew it to be rather that of master and seryant, or 
principal and agent, than that of banker and customer. The inten- 
tion of the Orders seems to be that the guardians shall not have a 
banking account themselyes, but that some one person, to be named 
and appointed by them, shall be personally answerable to them for 
all moneys received by them or on their account. And, in fetct, 
the plaintiffs had no banking account; they had no pass-book, but 
their accounts were kept in the treasurer's book as provided by 
the Orders. (4) The only banking account was the defendant's, 
and the plaintiffs' orders were not on the bank to pay, but on the 
defendant at the bank to pay ; he might have kept his account at 
any bank. The mode in which the bank kept the account in their 
own ledger cannot affect the plaintiffs. Thirdly, assuming that the 
defendant is protected by 16 & 17 Yict. c. 59, s. 19, yet as to the 
sum of 1912L, the amount by which some of the orders paid on 
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(1) Law Rep. 7 C. P. 547. 

(2) 16 ft 17Vict c.59,8. 19 : "Any 
draft or Older drawn npon a banker for 
a gam of money payable to order or 
demand, which shall, when presented 
for payment, purport to be indorsed by 
the person to whom the same shall be 
drawn payable, shall be a sufficient 
authority to the banker to pay the 
amount of such dcaft or order to the 



bearer thereof; and it shall not be in- 
cumbent ^on the banker to prove that 
such indorsement, or any subsequent 
indorsement, was made by and under 
the direction or authority of the person 
to whom the draft or order was or is 
made payable, either by the drawer or 
any indorsee tiiereof.** 

(3) Law Rep. 9 C. P. 513. 

(4) See ante, p. 184, n. (1). 
2 3 
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forged mdoTsements were increasedy the defendant cannot discharge 
himself. He can only discharge himself by shewing that he has 
paid moneys by the authority of the plaintiffs. This is clearly 
laid down in Seholey y. Bamsbottom (1) and EaU t. Fuller. (2) 
The defendant relies upon Young v. Chrote (3)/bnt the grounds 
of decision in that case are uncertain, and the present case 
is not within it Parke, B., in Bdbarts y. Tucker (4), puts it 
on the ground of the plaintiff haying, ^by signing a blank 
cheque, giyen authority to any person in whose hands it was 
to fill up ^the cheque in whateyer way the blank permitted." 
Blackburn, J., in Swan y. North British Australasian Co. (5), puts 
it on the ground that " a person putting in circulation a bill of 
exchange, does, by the law merchant, owe a duty to'all parties to 
the bill to take reasonable precautions against the possibility of 
fraudulent alterations in it;" and in the same case (6) Cock- 
bom, C.J., treats it as founded on the principle of ayoiding cir- 
cuity of action. In Evans* Trustees y. Bank of Ireland (7) 
Parke, B., in deliyering the opinions of the judges, and Lord 
Cranworth, put it on the ground of estoppel. In a manuscript 
note appended to the latter case (8) Pollock, C.B., says: "What- 
eyer doubt may seem to be thrown upon the case of Young y. 
Orote (3) and Coles y. Bank of England (9), as to the result in 
each case, no doubt whateyer is thrown upon the principles on 
which those cases were ayowedly decided. This case is an authority 
for the correctness of those principles, though it professes to doubt 
the propriety of their appKeation." But, in fact, the difficulty is 
to know what principle is affirmed by Young y. Chrote. (3) The 
most probable ground is estoppel by negligence; but Evans* 
Trustees y. Bank of Ireland. (7) and Swan y. NorOh British Austra- 
lasian Co. (5) are authorities that such an estoppel can only arise 
from some act inducing or inyiting fraud ; mere want of caution is 
not enough, for no man is called on to anticipate the commission 



(1) 2 Gamp. 485. 

(2) 5 B. ft C. 750. 

(3) 4 Biog. 253. 

(4) 16 Q. B.660, at p. 580; 20 L. J. 
(as.) 270. 

(6)2H.&C.175,atp.l83; 32L.J. 
(Ex.) 278. 



(6) 2 H. ft C. at p. 190; 82 L. J. 
(Ex.) 273. 

(7) 6 H. L. G. 389, at pp. 410, 413. 

(8) In the Exchequer copy of 5 
H. L. G. at p. 416. 

(9) 10 A. ft E. 437. 
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of a fraudulent act so as to be bound by not excluding its possi- 
bility. No such act of negligence is established against the" 
plaintifis here; it is only found that the defendant was misled 
by their ** want of caution/' and that finding must be interpreted, 
and its effect determined, by the facts of the case. 

Wins, Q.O. (MeOar with him), for the defendant. First, as to 
the increased amounts, the case of Young y. Graie (1) has never 
been overruled, although the precise principle on which it was de- 
cided has been made matter of question. No doubt is thrown upon 
it in Evans* Trustees v. Bank of Ireland (2), and its authority is ex- 
pressly recognised in Ex parte Swan (3) and in Orr v. Union Bank 
of SeoUand (4), where Lord Cranworth says : ** The principle is a 
sound one, that where the customer's neglect of due caution has 
caused his bankers to make a payment on a forged order, he shall 
not set up against them the invalidity of a document which he has 
induced them to act on as genuine." To use the language of 
Lord Cranworth in the same case, the question is, whether the pay- 
ment is not a payment which the defendant is ^ entitled to con- 
sider as valid between him and the plaintifis ;" and that depends 
on whether the bank clerks were not induced to pay this money 
through the plaintiffs' negligence. On this point the case is 
express, tl^t the payment was due solely to the clerks being 
misled by th^ plaintiffs' want of proper caution, which excludes 
any negligence on their own part, or on the part of the defendant. 
All the conditions, therefore, required by Blackburn, J., in Stoan 
V. North British Australasian Co. (5) are present ; the negligence 
was in the transaction, it was neglect of a duty owing to the 
defendant, and it was the direct and proximate, and the sole cause 
of the excessive payment If, then, the negligence of the plain- 
tifib has induced the bank to part with money on their account, 
apparently with their authority, Jind upon an instrument in which 
the genuine part was in the same hand with, and undistinguishable 
from, the fraudulent addition, then, to avoid circuity of action, as 
was put by Cockbum, G. J., in the last-mentioned case, they cannot 
recover from the defendant a sum which on these grounds they 
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(1) 4 Bing. 263. 

(2) 5 H. L. C. 389. 

(3) 7 C. B. (N.S.) 400, at p. 445; 
30 L. J. (C.P.) 113. 



(4) 1 Macq. 513, at p. 522. 

(5) 2 H. & C. at p. 182 ; 32 L. J. 
(Ex.) 273. 
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would be liable to repay. Secondly, as to the forged iBdorsements, 
the defendant is protected by 16 & 17 Vict. c. 59, s. 19, which was 
meant to include all persons acting as bankers. This appears from 
the earlier Act of 55 Geo. 3, c. 184, the schedule to which exempted 
from duty " all drafts or orders for the payment of any sum of 
money to the bearer on demand, and drawn upon any banker or 
bankers, or any person or persons acting as a banker." That Act 
was repealed by 16 & 17 Yict. c. 59, and the exemption in the 
schedule is of ''all drafts or orders for the payment of money to 
the bearer on demand, drawn upon any banker or bankers, now by 
law exempt from stamp duty." The exemption is meant to be as 
wide as that under 55 Geo. 3, c. 184, although the words ''or any 
person or persons acting as a banker" are omitted ; and that this 
is so isconfirmed by the subsequent Act of 17 & 18 Yict. c 53, s. 7, 
which, in reciting the exemption, restores the omitted words. It 
may be concluded, therefore, that the intention was equally exten- 
sive in s. 19, and the words are sufficiently general to allow of a 
construction which will give that intention effect. Further, this 
account was in effect tl^e plaintiffs' account with the bank, kept at 
the bank by their direction and on which they, and not the defend- 
ant, receiyed in trust. They cannot therefore claim against the 
defendant what he could not claim against the bank. Thirdly, 
assuming the defendant to be otherwise liable, the settlement 
with Barstow is an answer. Without Barstow's negligence the 
act complained of, that is the unauthorized payment^ would not 
have been done. It is a joint act of negligence, and the principle 
of Brimmead y. Harriaan (1) applies. 

CUbhom, in reply, referred to Beff, v. Brainbree Union (2) and 
Pott V. Clegg. (3) 

Cur. adv. vuU. 



May 8. The judgment of the Court (Qeasby, Pollock (4), 
and Amphlett, BB.) was delivered by 

Cleasbt, B. In this case, which was argued before my Brothers 



(1) Law Rep. 7 C. P. 547. 

(2) 1 Q. B. 130. 

(3) 16 M. ft W. 321. 

(4) Pollock, B., doubted as to tlie 



second item, but as the question de> 
pended on inference from facts, did not 

dissent. 
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Pollock and Amphlett and myself, the question is whether the 
defendant, who was the treasoier of the plaintifis, is liable to them 
for moneys received and not accounted for. The facts appear upon 
the special case, and it is unnecessary to recapitulate them. 

The question arises upon two items ; that is^ as was agreed by 
the 'learned counsel, it is reduced to two items. The two items 
are : Firsts 2732. 128. 4d. (composed of two amounts, 1912L and 
S2l 12b. id.) ; second, 2877. 9^. 5d. 

The question upon the first item is, whether the defendant can 
•claim the credit of payments made by him upon orders which had 
been signed by the plaintifib, but bad become forgeries by the 
amounts being increased. Under ordinary circumstances he could 
not daim the benefit of those payments; but it was said the 
forgeries were attributable to the negligent and improper manner 
in which the drafts were drawn. The alleged n^ligence was by 
leaving blanks in the drafts which admitted of the insertion of 
increased amounts by the person who wrote them, and who com- 
mitted the forgeries. Since they were signed by or on behalf of 
the plaintifEs in the improper form in which they had been drawn, 
the case is the same as if they had been drawn in their improper 
form, and the plaintiffs cannot^ we think, avail themselves of the 
fact that the drafts were not drawn by themselves, but by some 
person in the office of their clerk. 

We have upon the consequences of the negligent drawing of 
the plaintiffs the following statement: '^The orders thus firaudu- 
lently increased in amount^ but genuine in all other respects, were 
presented and paid at the bank in the ordinary way, and I find 
that the payment by the treasurer's clerks of the excess in these 
instances was.due solely to the taxit that they were misled by want 
of proper caution on the part of the guardians and their clerk, in 
signing the orders fraudulently prepared by Laidler for their signa- 
tore." The question, therefore, which arises upon this item is, 
whether the negligent drawing of the drafts disentitles them to 
complain of the cashing those drafts. Upon this question we had 
before us the principal case of Taunp v. Orote (1), followed by 
several other cases, among others Bobarts v. Tueker (2), and ISwan 



1875 



Halifax 
Union 

V. 

Whbbl- 

WBIOHT. 



(1) 4 BiDg. 253. 



(2) 16 Q. B. 560 ; 20 L. J. (Q.B.) 270. 



192 



GOUBT OF EXCHEQUER 



[L.R. 



1875 



Halifax 
TJmca 

Whmbl- 



y. NorOi British AiMtralasian Co. (1) We think the position takea 
' by the defendant is made good by those authorities. It is trae that 
there is some difference of opinion as to the proper legal ground 
for the conclusion, and perhaps some difficulty in determining 
which is the soundest. It is put on the ground of the negligence 
itself disentitling the party guilty of it in the first cited case, where 
the fault is said to be all on one side, and where the conclusion is 
justified in the judgment of Best. CJ., by an apposite quotation 
from Pothier. In the case of Bobarts t. Tucker (2)» upon error 
from the Queen's Bench, Baron Parke, in no way impeaching the 
judgment in Yowig y. GroUj considered that it was founded on 
this, that the person who negligently drew the cheque " as it were 
gaye authority to the party to fill up the cheque in the way it was 
filled up." 

In the last cited case {Swan y. NorlKBritisk Audralaaian Co. (1)) 
the present Lord Chief Justice of the Queen's Bench preferred 
putting the conclosion upon the ground of ayoiding circuity of 
action, which is certainly the most exact ground, and agrees with 
what is said by Pothier in the passage referred to. But these 
yarious reasons for the conclusion only show how incontestable 
the conclusion itself is; and it is perhaps only an application 
of one of those general principles which do not belong to the 
municipal law of any particular county, but which we cannot help 
giying effect to in the administration of justice, yiz., that a man 
cannot take adyantage of his own wrong, a man cannot complain 
of the consequence of his own default, against a person who was 
misled by that default without any fault of his own. So far, there- 
fore, as regards this item of 273Z. 128. 4d., we think the plaintifis 
cannot recoyer. 

Ajb to the other item of 287Z. 9a. 5d,, the question raised is one 
of some difficulty, and we thought proper to take time to consider 
of it This item may be taken to be the amount of orders which 
were paid npon forged indorsements, and the negligent drawing of 
orders does not apply to it at all. 

The question raised is, whether, under the circumstances of the 



(1) 2 H. & C. 175; 32 L. J. (Ex.) 
273. 



(2) 16 Q. B. 560; 20 L, J. (Q.B.) 
270. 
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case, the defendant can claim the protection given to bankers by 
the statute 16 & 17 Vict c. 59, s. 19. Previous to that statute^ if ' 
a banker paid a cheque with a forged indorsement upon it he 
could not charge it against his customer; but the effect of that 
statute was to enable him to do so. 

Two arguments were addressed to us upon this part of the case. 
First, it was said that, taking that statute together with several 
other statutes on the same subject, the word ^^ bankers " was not 
to be restricted to persons regularly engaged in the business of 
banking, but that any person who receives the money of another 
into his charge, and, according to the course of business between 
them, pays it out by having drafts drawn upon him payable to 
order, ought to be considered a banker within that enactment. 
We cannot accede to that argument. - We think the legislature 
had reference to a particular class, viz., persons carrying on the 
business of bankers, and conferred upon them a great privilege. 
Such a privilege can only be claimed by the clearest language. A 
confidence might be well placed in the integrity and character of 
some persons, which would not belong to any person entrusted 
with money. 

The other ground taken deserves more consideration. It was 
contended that all the facts of the case taken together shewed 
that the account of the guardians ought to be regarded as a 
banker's account kept by them with the Halifax Bank. The 
manner in which the orders were drawn, not being drawn upon the 
bank, but the treasurer, who was manager of the bank, was relied 
upon, and no doubt with some reason, to shew that there was not 
a banking account between the guardians and the bank. And if 
there was no other evidence on this part of the case, it would be 
conclusive. 

But it appears that the course of business was for money to be 
paid to the credit of the plaintiffs across the counter. It further 
appears that for some time the plaintiffs' account was kept in a 
pass-book in the usual manner, and that afterwards it was kept in 
a treasurer's book in the prescribed form. It seems clear that, 
until the change, the bankers were the bankers of the plaintiffs ; 
and, though the statement is not so full as it might have been, the 
change was not for the purpose of altering the relation between 
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the plaintiffs and the bank, but to comply with the rules as 
regards the treasurer. And this conclusion is fully warranted 
by the statement, from which it appears that unquestionably in 
point of fact the guardians had for their own benefit an account 
of some sort with' the bank, and the money was by consent of 
both parties regarded as theirs, and the plainti& received con- 
siderable sums of money from the bank as interest for their 
money. It was, therefore, a banker's account. 

But it was forcibly argued that, according to the poorJaw regu- 
lations, this could not be. The guardians are to pay to the 
treasurer, and the treasurer ought to have had his own account 
with the bankers. The answer to this seems to be that the guar- 
dians chose* to make use of a manager as treasurer, and in that 
way have the benefit of an account with the bank. We must, 
upon the question before us, deal with the facts as they are, not 
as they ought to have been. 

It follows that the plaintiffs having chosen to keep and have 
the benefit of a banker's account, must take it with its incidents, 
and one of those is, that the payment of a genuine cheque with 
a forged indorsement is a discharge. 

It may be said that, though the bankers are discharged as 
against the plaintiffs;, still the treasurer is not discharged, because 
he has bound himself to account for what he receives. But the 
proper answer to this seems to be, that there was, in consequence 
of the manner in which the plaintiffs, who were the masters, 
chose to have the account kept, no receipt except by the bankers, 
and the defendant could not help himself; he can only, therefore, 
be regarded as receiving subject to the consequences of the 
manner of receiving. 

It may also further be said, that if the account must be re- 
garded as the account of the treasurer with the bank, still it was 
an account kept by him with this bank by the order of the plain- 
tiffs, and they ought not, therefore, to make a claim which he 
could not have enforced against the bank. 

The case is one of difficulty, in consequence of the parties 
having departed from the proper course ; but we think the proper 
conclusion is, that as the only receipt by the defendant was the 
receipt by the bankers, under the circumstances stated in the 
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Union 
JvdgmerU for the defendant. «• 



Attorneys for plaintiffs : Le Riehe & Son. 
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[IN THE EXOHBQUEE OHAMBEE.] Jfay^. 

TYERS AND Othebs v. THE ROSEDALE AND FERRYHILL IRON 
COMPANY, LIMITED. 

Contract of Sale of Goods — Delivery hy Irutdlments — Monthly Deliveries — 
Forbearance of Vendor at Bequest of Vendee, 

The defendants in October, 1870, contracted to sell to the plaintiffs 2000 tons 
of iron ''deliTery in monthly quantities [of 166} tons] over 1871, or sooner if 
required;" payment by four months' acceptance from the 10th of the month 
following delivery. In January, 1871, 101 tons were deliyered, but the plaintiffs 
did not then demand the delivery of the balance of the monthly quantity. In 
February, 1871, and at several periods between that date and December, 1871, 
the plaintifib requested the defendants to forbear from delivery of more iron under 
the contract, and the defendants accordingly only made partial deliveries during 
the several months of 1871, up to and including November. In December the 
plaintiffs required delivery of the residue of the whole 2000 tons. The defend- 
ants refused it, and denied that they were liable to deliver any more iron under 
the contract, except what was due on the monthly balance. The plaintiffs then 
i)rought an action for non-delivery. 

The majority of the Court of Exchequer (Kelly, G.B., and Pigott, B.) held 
that t&e plaintifb having themselves requested the defendants to forbear from 
delivery during the several months of 1871 up to November, could not require 
deliveiy of the residue of the whole 2000 tons in December, and were therefore 
not entitled to recover ; but Martin, B., dissenting, held that the original contract 
had not been put an end to by the plaintiffs' application to the defendants not 
to deliver full monthly quantities between February and November, 1871, and 
that the defendants were bound to deliver the whole 2000 tons under their 
contract: — 

Beld, by the Exchequer Chamber, reversing the judgment of the Court below, 
that, without deciding whether the defendants could be required to deliver in De- 
cember at once the whole balance of the 2000 tons, they remained liable to deliver 
it at some reasonable time, and not having asked for such reasonable time, but 
having repudiated their liability, they had no defence to the action. 

Appeal from the decision of the Coart of Exchequer, making 
xibfiolute a rule to enter a verdict for the defendants : Law Bep. 
S Ex. 305. 

The pleadings and the material part of the case are set out 
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1875 in the report in the Court below. It is unnecessary to give 
T^ij^^ the correspondence, as the facts can be gathered from the head- 
«^^** note, but it may be here mentioned, that when the defendants 
BRTHiLL wrote refusing to deliver the balance of the iron in December, the 
plaintiflfe wrote insisting upon the delivery of the balance of the 
2000 tons, and the defendants replied denying that they were liable 
to deliver any more than what was due on the monthly balance, 
and that in the action the defendants paid into Court sufficient 
to cover the deficiency due on the monthly balance, Blackburn, J^ 
who tried the case without a jury, ruled that the effect of the diffe- 
rent postponements, at the request of the plaintiffs, by the consent 
of the defendants, was not to put an end to the contract, but only 
to postpone the time for the delivery, and consequently there was 
a breach of contract. He reserved leave to the defendants to 
move to enter a verdict on the construction of the documents and 
correspondence. As to the damages, he further ruled that the 
breach was on the day in December when the defendants defi- 
nitively refused delivery, and that the damages were to be esti- 
mated at that date, the defendants to have leave to move that 
the damages be estimated at any other period or upon any other 
principle the Court might lay down, and to reduce the damages 
or enter the verdict accordingly. A verdict was entered for the 
plaintiffs in pursuance of this ruling, and a rule nisi was afterwards 
granted to enter a verdict for the • defendants or to reduce the 
damages on the ground that the quantities undelivered were so 
undelivered at the request of the plaintiffs, and that the plaintiffs 
were not ready and willing to take them when they ought to have 
been, and that the plaintiffs were not entitled to sue in respect of 
them, that the original contract was abandoned or varied, that 
no new contract to the effect alleged by the plaintiffs resulted 
from the evidence, that the damages ought to be calculated at the 
monthly prices of each month's deficiencies, and that the money 
paid into Court was enough, and that the postponement (if any) 
was not to the month of December, and that the breaches should 
have been taken each month to the 1st of December. 

Against this rule, which was made absolute by the Court of 
Exchequer (Martin, B., dissenting), the plaintiffs appealed. 

Caw, for the plaintiffs. First, the question whether the parties 
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did or did not enter into a new contract was one of fa/at for 1875 
the judge at the trial. Ttkm 

[Henehelly Q.C., for the defendants, intimated that he should not ^og^jp^ 
contend that there was no' writing to satisfy the Statute of Frauds.] Febbthill 

The substantial question is, can anything be found in the cor- 
respondence to exonerate the defendants from their liability to 
deliver the whole 2000 tons of iron ? ,It wiQ be observed that they 
did not ask for a reasonable time to enable them to deliver the 
balance, but insisted that they were only liable for the December 
delivery. There are no cases which throw much light upon the 
effect of the correspondence. Ople v. Vane (1), which was referred 
to in the Court below, has very little bearing upon the subject. 
Secondly, with regard to the damages, it is not likely to be dis- 
puted that» as there was a rising market, it was a positive 
advantage to the defendants to have them assessed as though the 
breach were in December. 

HerscheU, Q.O. (Waddy, Q.C, with him), for the defendants. 
No objection is now taken to the period with respect to which the 
damages were assessed. But as to the defendants' liability to 
deliver the 2000 tons, it is contended that the judgment of the 
Court below was right. The plaintiffs are bound to shew that 
they were ready and willing to receive the iron when it ought to 
have been delivered. 

[Blacebubn, J. The answer is, "We were ready to receive the 
iron when you were ready to deliver it, but we requested you not 
to require us to receive it, and you consented."] 

The liability of the plaintiffs to receive must stand or fall with 
the liability of the defendants to deliver. The parties intended 
that upon each occasion when an instalment was not received the 
defendants should not be bound henceforward to deliver it. It is 
most unreasonable to suppose that it^ was meant that the whole 
balance of the iron should be called for at the end of the year. 
[He cited Brcum v. MuOer. (2)] 

Cave was not heard in reply. 

CooKBiTBN, C.J. I am of opinion that the judgment of the 
Court of Exchequer must be reversed. I think that the true view 

(1) Law Rep. 2 Q. B. 275 ; Law Rep, 3 Q. B, 272. 
(2) Law Rep. 7 Ex. 319. 
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1875 of the case was taken by the dissenting jadge^ Baron Martin. There 
Tms ^^ * contract to purchase 2000 tons of iron to be delivered in 
gHjIijEAN ^o^^^'^ly instalments. It did not suit the purchasers to take the 
Fkbbyhill iron in the instalments originally contemplated by the parties, and 
they proposed to the sellers to postpone from time to time the 
delivery of the monthly instalments. Now it would have been per- 
fectly competent to the defendants to say, ^' We will not acquiesce 
in that proposal of yours. You are bound to take the iron month 
by month, and you must so take it, or consider the contract at an 
end." Instead of doing that the defendants, as I read the letters, 
acquiesced, not in holding the contract at an end, but in postponing 
the period of delivery. The iron was to be delivered in the course 
of the year 1871, and there was, by reason of this postponement, 
a very considerable arrear at the end of this year. Then the 
plaintiffs call on the defendants to deliver at once the whole of 
what remained undelivered. I think that this was a demand which 
they were not entitled to make. I think that the postponement 
had the effect of carrying the period of delivery over the year 
1872, but that the defendants could not be called upon to deliver 
1000 tons of iron at one time, but only in such quantities as was 
originally provided for. Therefore the defendants might have 
said, ** We shall not deliver the whole that remains in one mass, 
but we will deliver it according to the terms of the contract." But 
they did not say this. What they said was, '* We will not deliver 
you anything at all." There I think they were wrong. Conse- 
quently, there was a breach of the contract, for which the defend- 
ants are liable in damages. 

The question of the damages might have been a matter of nice 
calculation, as to what was the damage in respect of each monthly 
instalment of the period which still remained for delivery. But, 
fortunately, that question does not arise here, for the assessment of 
damages at the December market-price is advantageous to the de- 
fendants, and not to the plaintiffs. I think the true effect of the 
correspondence is that there was merely a postponement of the 
period of delivery of the instalments, the contract still remaining 
open, and both parties being bound by it. I think, therefore, that 
the judgment of the Court below should be reversed. 

BLAOEBunK, J. I am of the same opinion. It is hardly neces- 
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sary for me to say more than that I entirely agree with the jndg- 1875 
ment of B^ron Martin in the Court below, but I wish to draw Tthbs 
attention to two points which need not be decided here. The first bobedIleaot 
is this, whether, when the postponement of deliveries took place at ^^^^^ 
the plauiti&' request, the effect was to make the balance of the 
iron deliverable during the rest of the year 1871 by monthly instal- 
ments, or whether the plaintiffs had a right to require to have it 
all delivered in December. I do not think it necessary to decide 
this point, for in December the defendants in effect said, *^ We 
will deliver a certain quantity, and no more at any time." Had 
they said, ^ We want a reasonable time, and no more/' I should 
have been willing to construe the agreement in that way. But 
they did not ask for time; they refused to deliver anything 
but the monthly quantity. 

Then comes the other question, what, when there was a complete 
breach of the contract in December, was the measure of damages ? 
Is it what would enable the plaintiffs to go into the market and 
purchase the iron at the then market-price, or ought the damages 
to be computed by the different monthly prices which prevailed 
afterwards, ascertained as a matter of fact, or ought the calculation 
to be made before the trial ? This, again, is a question upon which 
I do not wish to express an opinion, as it does not arise here, inas- 
much as it appears that the amount ascertained by taking the 
price in December was more favourable to the defendants than if 
it had been taken afterwards. 

Mellob and Lush, JJ., concuired. 

Brett, J, I agree with the judgment of the Lord Chief Justice, 
but I desire to reserve my opinion as to the measure of damages, 
and as to whether, for that is really what it comes to, the case of 
Baper v. Johnson (1) decides the point. 

LiNDLET, J., concurred. 

Judgment reversed. 

Attorneys for plaintiffs: Torr & Co., for Middleton dt Sons, 
Leeds. 

Attorney for defendants : J. 8coUy for Bodge & Earle, Nevoca^stU" 
upon-Tyne. 

(1) Law Rep. 8 C. P. 167. 
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1875 REE8 V. WILLIAMS. 

'^ AUomey and SoUeitor—Bemuneration in Lieu of (htU—Adion for Breach isf 

J^^emmi—AUomeyB and Soliciton Ad, 33 <fe 34 Vid, c. 28, ». i» 7, 8» 9. 

The declaration alleged that by an agreement in writing between the plaintifi^ 
who was an attorney, and the defendant, it was agreed (inter alia) that the de- 
fendant should be prepared to sell certain gas works, and that the plaintiff shonld 
be employed to carry out the sale, and be paid a commission of 41, per cent on the 
purchase money in lieu of costs. Breach, thatihe defendant would not permit 
the plaintiff to carry out the sale, and had refused to pay any commission. Plea, 
that the agreement was for services to be done by the plaintiff as the defendant's 
attorney and solicitor within the meaning of the Attorneys and Solicitors Act, 
1870, of which s. 8 enacts that ** no action shall be brought upon any sodh agree- 
ment":— 

Edd, on demurrer, that the plea was bad, and the action maintainable, for s. 8 
was intended to prevent actions to recover the remuneration agreed upon in lieu 
of costs when the work had been done, and did not apply to an action for refusing 
to allow the attorney to do the work and earn the remuneration. 

The declaration alleged that the plaintiff was an attorney and 
solicitor practising at Cowbridge, in the connty of Glamorgan, and 
the defendant was the owner of a large number of shares in the 
Briton Ferry Gas Works Company, and was also lessee of the 
Briton Ferry Gas Works from the company, and the defendant, 
being unable otherwise to carry on the works, was desirous of 
obtaining moneys, to be lent to him for the purpose of enabling 
him to carry on the works, and also to enable him to purchase 
other shares in the company; and requested the plaintiff to 
procure moneys to be lent to him as aforesaid, and thereupon 
on the 2nd of October, 1872, an agreement was made between 
the plaintiff and the defendant, in the words anct figures fol- 
lowing : — 

** Briton Ferry, 2nd October, 1872. To Mr. Thomas Bees, 
solicitor, Cowbridge. I hereby agree to pay you a commission of 
51 per cent, for all money you will obtain for me to purchase shares 
in the Briton Ferry Gas Works, in lieu of your costs. Also I hereby 
agree to be prepared within six months from the Ist March next 
to sell the said Briton Ferry Gas Works, and for the consideration 
aforesaid I hereby agree that you shall have the carrying out of 
the sale, and I agree to pay you a commission of 4/. per cent, on 
the purchase money in lieu of your costs ; and if there shall be 
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any other abareholder who may object to your being paid this 1875 
commiflsion, I agree to pay you the same out of my own share of p^w 
the purchase money. As witness my hand this second day of. y^jj^jjjgg^ 
October, 1872, « Evan Williams," 

That the plaintiff did at the request of the defendant, as afore- 
said, procure moneys to be lent to him, amounting together to 
645Z. for the purposes aforesaid, and the defendant was thereby 
enabled to carry on the works, and to purchase other sharerin the 
said company. That the defendant did within six months after the 
Ist of March, to wit, on the 28th of March, 1873, procure an agree- 
ment to be made between the Briton Ferry Gas Works Company 
and the defendant and the local board of the district of Briton 
Ferry, whereby it was agreed between the parties thereto (subject 
to the sanction of Parliament, which was afterwards and within 
the said period of six months obtained) that the company and the 
defendant should sell to the local board, and the local board 
should buy of the company and the defendant the Briton Ferry 
Gas Works and the interest of the defendant as lessee thereof, for 
the sum of 66612. lOs. That all conditions were folfilled, and 
times elapsed, &c., and the sanction of Parliament was before the 
breach hereinafter mentioned duly obtained to the agreement of 
March, 1873, between the company and the defendant and the 
local board. Breach, that though more than six months have 
elapsed since the Ist of March, the defendant did not employ the 
plaintiff in or about the carrying out of the last-mentioned agree* 
ment, or in or about carrying out any sale of the gas works, nor 
permit the plaintiff to have the carrying out of the last-mentioned 
agreement, or of any such sale as aforesaid, and has not paid to the 
plaintiff a commission of 47. per cent, or any commission on the 
purchase money in lieu of costs or otherwise, but has wholly re- 
fused to pay any commission, and the plaintiff claims 2662. 9b. 

Plea, that the agreement in the declaration mentioned was- 
an agreement in writing made by the plaintiff, who then was an 
attorney and solicitor of Her Majesty's Courts at Westminster, and 
then was the defendant's attorney and solicitor, and was made with 
the defendant as his client respecting the amount and manner 
of payment for future services, fees, charges, and disburse- 
ments in respect of business to be done by the plaintiff as such 

Vol. X. S 3 
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1875 attorney and solicitor, and as a conveyancer for the defendant as 
jtww^ his client in that behalf, the same not being business to be done 
in any action at law or suit in eqaity, nor in any Court, and the 
amount payable under the agreement exceeding 502., and that the 
same was by both parties to it intended to be made in pursuance 
and subject to the proyisions of the Attorneys and Solicitors Act, 
1870, 

Demurrer to the plea and joinder. The demurrer was argued 
first on the 26ih of January, before Bramwell, B., and Pollock, B., 
by Anstie, for the plaintiff, and Boland F. Williams for the defend- 
ant. After taking time to consideri the Court desired that the case 
might be re-argued. 
Accordingly, on April 26, 

Anstie argued for the plaintiff. Before 1870 such an agreement 
as that sued on would not have been illegal or void, but the items 
would have been taxable, and the plaintiff could not have recovered 
at all unless he had delivered a signed bill under 6 & 7 Vict. c. 73, 
s. 37, provided the defendant pleaded that defence. Philby v. 
Eade (1) and 8earth v. BuOoflfid. (2) The object of the At- 
torneys and Solicitors Act, 1870 (33 & 34 Vict c 28 (8) ), was 

(1) 8 C. B. (N.S.) 647 ; 29 L. J. which lie would otherwise be entitled 
(G.P.) 370. to be remunerated, subject to the pro- 

(2) Law Bep. 1 C. P. 642. visions and oQuditions in this part of 

(3) By this Act, entitled *' An Act this Act contained. Provided always, 
to amend the law relating to the re- that when any such agreement shall he 
muneration of Attorneys and Solicitors, made in respect of business done or to 
it is enacted — be done in any action at law or suit in 

Sect 4. *' An attorney or solicitor equity, the amount payable under the 

may make an agreement in writing agreement shall not be received by the 

with his client respecting the amount attorney or solicitor until the agree- 

and manner of payment for the whole ment has been examined and allowed 

or any part of any pest or future ser- by a taxing officer of a Court having 

vices, fees, charges, or disbursements power to enforce the agreement ; and 

in respect of business done or to be if it shall appear to such taxing officer 

done by such attorney or solicitor, that the agreement is not fair and rea- 

whether as an attorney or solicitor, or sonable, he may require the opinion of 

as an advocate or conveyancer, either a Court or a judge to be taken theram 

by a gross sum, or by conmiission or by motion or petition, and such Court 

percentage, or by salary or otherwise, or judge shall have power either to 

and either at the same or at a greater reduce the amount payable under the 

or at a less rate as or ijbxa the rate at agreement or to order the agreement to 
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to place the attorney in a better, not a worse position. The de- ^^^ 
fendant will say this action is barred by s. 8, <'No action or suit Bm 
shall be brought or instituted npon any sach agreem ent^** i. e. such Wi 
an agreement as is provided for by s. 4. It may be a question 
whether the agreement saed on is within s. 4 at all ; for, obtaining 
a loan of money and carrying out a sale of gas works do not ne« 
cessarily require an '^attorney or solicitor, or an advocate or con- 
yeyancer/' and are constantly performed by other persons. If the 
agreement be not within s. 4, the action is clearly maintainable. 
But assuming that some portion of the carrying out the sale would 
bring the agreement within s. 4, then s» 8 must mean that upon 



be cancelled, and Uie ooets, fees, charges, 
and disbursements in respect of the 
bnslDess done to be taxed in the same 
manner as if no such agreement had 
been made.** 

Sect 7. ''A provision in any sacb 
agreement that the attorney or solicitor 
shall not be liable for negligence, or 
that he shall be relieved from any re- 
sponsibility to which he wonld otber- 
Tnse be snbject as sach attorney or 
solicitor, shall be wholly void.*' 

Sect. 8. ** No action or snit shall be 
brought or instituted upon any such 
agreement; but every question re- 
specting the validity or effect of any 
such agreement may be examined and 
determined, and the agreement may be 
enforced or set aside, without suit or 
action, on motion or petition of any 
person, or the representative of any 
person, a party to such agreement, or 
Iwing or alleged to be liable to pay, or 
being or claiming to be entitled to be 
paid, the costs, fees, charges, or dis- 
bursements in respect of which the 
agreement is made by the Court in 
which the business or any part thereo f 
was done, or a judge thereof; or if the 
business was not done in any Court, 
then where the amount payable under 
the agreement exceeds fifty pounds, by 
any superior Court of law or equity, or 



a judge thereof; and where such 
amount does not exceed fifty pounds, 
by the judge of a county court which 
would have jurisdiction in an action 
upon the agreement" 

Sect 9. ** Upon any such motion or 
petition as aforesaid, if it shall appear 
to the Court or judge that such agree- 
ment is in all respects fair and reason- 
able between the parties, the same may 
be enforced by such Court or judge by 
rule or order, in such manner and sub- 
ject to such conditions, if any, as to the 
costs of such motion or petition as 
such Court or judge may think fit ; 
but if the terms of. such agreement 
shall not be deemed by the Court or 
judge to be fiiir and reasonable, the 
same may be declared void, and the 
Court or judge shall thereupon have 
power to order such agreement to be 
given up to be cancelled, and may direct 
the costs, fees, charges, and disburse- 
ments incurred or chargeable in respect 
of the matters included therein to be 
taxed in the same manner and accord- 
ing to the same rules as if such agree- 
ment had not been made; and the 
Court or judge may also make such 
order as to the costs of and relating to 
such motion or petition, and the pro- 
ceedings thereon, as to the said Court 
or judge may seem fit" 
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1875 any such fitipnlation as is contemplated by s. 4, viz. a stipalaticm 
SsBB ^^^^ ^^^ attorney shall be paid by a gross sum or commission^ &o^ 
WttUAMB. ^^ action shall be brought to recover the remuneration. It cannot 
mean that no action shall be brought upon any agreement which 
contains such a clause ; for, if so, the client could not sue his at- 
torney for negligence in carrying out^ or a refusal to carry oat» 
such an agreement Suppose an agreement that the attorney 
should find funds to carry on a suit and the attorney refuses in 
the middle of the suit The mischief may be irreparable. Is the 
client to have no damages, nor any right of action ? If so, clients 
are worse off since the Act than before. It is no answer to this 
to say that s. 8 enables *^ the Court or a judge *' to ** enforce the 
agreement without suit or action on motion or petition." Abbbss- 
ing damages for the breach of e^ agreement is not *^ enforcing it ;** 
and if it were, assessing unliquidated damages on motion or petition 
is an unheard-of proceeding, and one for which there is no machinery 
provided in the Act or otherwise. ** Enforcing ** such an agreement 
can only relate to the amount of costs ; it must mean requiring 
the client to pay the agreed costs, or such part as the Court may 
think fair and reasonable under s. 9 ; and this supposes the work 
to have been done. This construction makes the whole statute 
consistent, and s. 8 will mean that no action shall be brought upon 
that part of an agreement which relates to costs, when the work 
has been done, but the attorney shall obtain payment by motion 
or petition to'the Court or a judge. In this view the present action 
is clearly maintainable, for it is not an action to obtain payment 
for work done, but for damages for not allowing the attorney to 
carry out the agreement and earn his commission. 

Oifard, Q.O. (Boland V. WiUiama with him), for the defendant 
Negotiating loans is part of an attorney's business ; and carrying 
out a sale includes the preparation of a conveyance, the special 
province of an attorney. Moreover, the plea asserts, and the 
demurrer admits, that the agreement was for *' business to be done 
by the plaintiff as such attorney," &c. The plaintiff cannot, there- 
fore, deny that the agreement falls within s. 4. Then s. 8 is clear 
and unqualified that no action shall be brought upon any such agree- 
ment. ** Enforcing " an agreement must be read in the popular 
sense of giving a remedy for a breach. It is natural that the 
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legislatare should desire to substitate the Court and a master for 1875 
a jury in assessing the amount; for a jury can give only such an bess 
amount as a master would tell them was fair and reasonable. The \^iJ^ 
Oourt, through its masters, assesses damages every day in arbitra- 
tions under the Common Law Procedure Act, i854 ; and there is 
therefore nothing new in that idea. Perhaps s. 8 ought to be 
read, ''no action shall be brought by the attorney upon any such 
agreement," and this construction will remove the difficulty as to 
actions for negligence by the client. Sect. 7 shews that ^ such 
agreement" must receive a wider construction than the plaintiff 
gives; but for the present question it is sufScient to say that 
upon the plaintiff's own construction the action is barred, for 
though in form for not employing the plaintiff, it is really for 
the amount of the commission, and a judge must tell a jury to 
give that amount. 

Anstie, in reply. The measure of damages will not be the 
amount of the commission, for the jury must of course make a 
deduction for the fact that the plaintiff has not had to spend 
his time and labour. There is not a word in the Act to shew an 
intention to distinguish between actions by clients and actions by 
attorneys. The defendant has a remedy given him by s. 9, to set 
aside this agreement if it is not ** fair and reasonable " in the 
opinion of the Court, but he has not chosen to exercise this 
remedy. 

Cur. adv, mU. 

April 27. Eellt, O.B. The case is certainly oneof consider- 
able importance, and at first sight it might appear to raise a ques- 
tion of some di£Sculty; but when it is seen that the word 
** agreement" in s. 8 of the Attorneys and Solicitors Act, 1870, 
means, when applied to the case before us, not the entire contract 
between the parties, but only the smgle particular stipulation for 
the remuneration of the attorney by way of commission, the 
di£5culty is at once solved. The agreement in question was in 
effect tiiat the defendant would employ the plaintiff to act as his 
attorney in a certain transaction of considerable importance to 
both parties, and the allegation is that the defendant refused to 
employ him, and the plaintiff daims damages by reason of that 
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^^^ refusal. The agreement contained a stipulation that upon the 
Bns performanoe of the duties, and upon the execution of the husiness 
Williams, to be entrusted to the plaintiff, he should receive as remuneration 
a commission of 4 per cent Under the Act of 1870 that was a 
valid stipulation, but with this qualification, that no action could 
be brought upon it. Either party to that stipulation may apply, 
by motion or petition, to the Court, who have power, under ss. 8 
and 9 of the Act, to examine and determine every question re- 
specting the validity or effect of the agreement or stipulation, and 
if they think it fair and reasonable, to enforce it upon terms ; or if 
they consider the stipulation unreasonable, they may declare that 
the stipulation is void, and the business being done, that the 
attorney shall be remunerated as if such stipulation had not been 
made. In truth, upon such a stipulation considered by itself, the 
Court have power, upon motion or petition, to decide the whole 
case between the parties according not merely to law, but to 
justice and good sense. In this view, and confining the operation 
of the Act of Parliament to the particular stipulation in question, 
effect might be given not merely to every provision, but literally 
to every word that is found in any one of the sections of the Act. 
On the other hand, the statute is supposed to be this, that upon 
an agreement being entered into between an attorney and his 
client, or one who is about to become his client, not only a 
stipulation of that nature, but every term and engagement to be 
found throughout what might be a very long and multifarious 
agreement^ should be within the jurisdiction of the Court upon 
motion, and that no action could be maintained upon it. That 
construction would be so startiing and unreasonable, that, unleas 
we were compelled by the express language of the Act itself it 
would be impossible to adopt it without doing great injustice. 
Take this very case for an example. An attorney is not merely 
engaged, but has prepared himself, and it may be at consider- 
able expense, to carry out on behalf of a client the sale of a 
large estate for a considerable sum of money, and he would have 
been entitled to a large commission if he had been allowed to 
transact the business. On the other side, the client might have 
cause to complain that while he was ready to employ the at- 
torney to effect this sale, and conduct the transaction from begin- 
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ning to end, the attorney had refosed to do so, and the conse- 1875 
qnence might be that he would have lost the sale of an estate Beu 
for a yery large sum of money, and if he were to sell the estate at williAkb. 
ally he might be obliged to sell it at a very considerable loss. 
That is a case which has nothing to do with the law of attorneys in 
respect of remuneration for business to be done. It is the com- 
mon case of an action between one man and another, in which it 
is possible that the complainant may recover very large damages, 
and which it is impossible to suppose that the legislature (unless 
they used language which would admit of no other construction) 
intended to be determined upon motion in Court. To shew this 
still more strongly let me put this case : suppose there had been a 
separate and collateral clause that the attorney should receive the 
son of the client as articled derk upon payment of lOOZ., and that 
clause in the agreement was not carried out, it is impossible to ima- 
gine that the legislature intended that the attorney should not be 
able to maintain an action to recover the 1001., but must call upon 
the Court to decree payment of the 1002. The difficulty of holding 
that the Court is, upon motion, to enforce the agreement, is 
insuperable. If that means, as the language of the Act would 
seem to import, that the Court is to compel the performance of 
the agreement, it would be conferring upon this Court a jurisdic- 
tion which it does not possess, — ^to decree specific performance of 
an agreement which might be in any imaginable form. The 
agreement might contain other stipulations, embracing every 
description of engagement which it is possible for one man to 
enler into with another. To suppose all this was intended, and 
with nothing in the Act to render it necessary, is, I think, to put 
a construction -upon the Act which is unreasonable, and which in 
many cases would be mischievous in the extreme. 

The whole question turns upon the meaning of the word 
<< agreement'' in & 8. That may be dealt with in, I think, an 
unanswerable and unobjectionable manner, by holding that it 
applies not to the entire contract between the parties, but only to 
the particular stipulation for the attorney's remuneration, which 
evidently it was the object of the legislature to deal with, and in 
respect of which it was intended to confer a peculiar jurisdiction 
upon the Court. 
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1875 Upon these grounds I think the plaintiff is entitled to judg- 

Bees ment. 



WiSLIAMS. 



BiiAMWELLy B. I am entirely of the same opinion. I have 
now heard this case argued twice. At the end of the first argu- 
menty owing, I suppose, to the ingenious observations of Mr. Roland 
Williams, who argued it then, I was not free from doubt» but 
having had time to consider the question since, and having heard 
it again argued, I am clear that the plaintiff is entitled to 
judgment, and have no misgivings. 

Just consider what th e proposition is for a moment. Here is 
an agreement which before the statute would beyond question have 
been a perfectly valid agreement, except as to the clause that the 
plaintiff should be paid a fixed sum, and an action would have 
been maiatainable upon that agreement by the plaintiff for not 
employing him, or by the defendant against the plaintiff for 
negligence if the plaintiff had been employed and had been guilty 
of negligence ; and an action for work and labour done might 
have been maintained if the work and labour had been done. 

Now it is said that in some way the legislature has enacted that 
such an action shall not be b rought in future. It would be very- 
strange if they had, and one cannot see why they should. One 
would think, if they did anything so remarkable as to say an 
action should not be brought against an attorney for negligence 
because of particular stipulations in the agreement^ they would 
take care to express it in very strong language, which certainly 
they have not done. The only ground upon which such a pro- 
position can be maintained is that the word ** agreement " is used 
in s. 8, and it is provided that no action shall be brought upon 
''any such agreement'* What is meant by ^any such agree* 
ment?" You will find it mentioned in s. 4, which says that 
such an agreement shall be valid; that is not the entire agree- 
ment, but the particular agreement that something other than 
taxed costs may be agreed for. If you inooqiorate those words 
in s. 8 it means that no action shall be brought upon the 
agreement to pay the costs agreed for other than taxed costs. 
Then no action can be brought to enforce that ; but that of itself 
supposes the work is done, and when you come to look at the rest 
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of & 8 and 8. 9 it ia manifest that what the legislature had in yiew 1875 
was this, when the work is done and the money is earned the bbu 
payment shall not be enforced by action, bat application shall be w ti^taw 
made to any superior Court of law or equity or the county court, 
according to the amount in dispute, in order to ascertain whether 
the stipulation is a reasonable one, and whether it shall be enforced 
or not. 

Then it was gravely said, ''You are enforcing an agreement 
which has been irreparably broken if you award damages for the 
breach of it." That is equivalent to saying, ''You enforce an 
agreement to marry by making the man who will not marry pay 
damages for not having married ;" and that seems to me some- 
thing like nonsense. When one looks, therefore, at the words 
that have been used, at the insuperable difficulties that are in the 
way of supposing the Court could try every question arising upon 
agreements of this description (such questions as my Lord has 
referred to), it seems impossible to have any doubt. The difficulty 
has entirely arisen from the unfortunate use of the word " agree- 
ment,'* instead of saying " so much of the agreement," or ** that 
part of the agreement relating to the payment of an agreed sum 
of money," or some such words. 

PoixocK, B. At the close of the first argument I not only 
entertained considerable doubt with regard to the construction of 
this Act, but I confess I was rather inclined to think the language 
was 80 marked as to prevent the plaintiff from maintaining the 
present action. The further argument I have heard, and the 
reasons that have been adduced by my Lord and my Brother 
Bramwell have induced me to think decidedly that the action is 
maintainable. When I look at the whole intention of the Act, 
which clearly is pointed not to the entirety of an agreement of 
this kind, but merely to so much of it as relates to the mode in 
which the attorney shall be remunerated, and also when I look at 
ss. 8 and 9, which seem to assume that when the Court interferes 
it shall be in respect of matters arising out of what has been done 
under the agreement, and not in respect of matters that may arise 
out of a breach of the agreement, and when I further see that if 
the construction contended lor by the defendant w»e the correct 

VouX. T 3 
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1875 one it would lead this Court to a new mode of procedure and 
1^^ practice hitherto unknown to it, all of which must be supposed 
to have been in the contemplation of the legislature when this 
Act was passed — ^I come to the conclusion that s. 8 was intended 
to apply merely to that portion of any agreement between an 
attorney and his client whereby the mode of remuneration was to 
be governed. 

I think, therefore, that the plaintiff is entitled to maintain his 
action. 

Amphlett, B., concurred. 

Judgment for the jpiaintiff. 

Attorneys for plaintiff : Vizard & Co. 

Attorneys for defendant: Qover & NoHonyfor Oover, Svoansea. 



May 7. DALBIAG akd Others v. DELACOURT and Another. 

Practice— Eject7i^eni^CoU$ on Judgment far Plaintiff by Consent, 

When the real defeadant in an action of ejectment appears and consents that 
the p1ainti£f shall sign judgment, the plaintiff is entitled to costs, though the case 
is not specifically provided for by the Common Law Procedure Act, 1852. 

Ejectment. The writ, issued on the SOth of June, 18749 ^^ 
directed to Greenfield and others, the tenants in possession, who 
did not appear. The defendants Delacourt and another appeared 
separately to defend as landlords for certain specified portions of 
the premises, and the plaintiffs signed judgment for non-appear- 
ance in respect of the remainder. On the 23rd of July a judge's 
order was made by consent ^ that the plainti£Es be at liberty to 
sign judgment against Alfred Laureston Delacourt and John 
Scoltock, as landlords, in respect of the premises Nos. 65^ 67, and 
69, Chatham Streeti with stay of execution for six weeks from this 
date." 

In February, 1875, the plaintiffs took out a summons for taxa-* 
tion of their costs, but the Master, being of opinion that they 
were not entitled, dismissed the summons, and the question was 
afterwards referred by Mellor, J., at Chambers to the Court. A 
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rule having been obtained calling on the defendants Delacourt and 1875 
Sooltock to shew cause why they should not pay to the plaintiffs their dalbiIo 
costs of suit under the judgment signed therein, or why the order 
of the 23rd of July should not be amended, by adding a provision 
that the defendants should pay to the plaintiffs their costs of suit; 

Beadey shewed cause. The plaintiff can only be entitled to costs 
if they are given him by the Common Law Procedure Act, 1852, 
and that Act gives the claimant costs only upon " a finding for 
the claimant " under s. 185, or where the defendant ** confesses the 
action " with the prescribed formalities under s. 203« The present 
case does not come within either section. Before the Act a de* 
fendant could not appear except on the terms of signing a consent 
rule which provided for costs. If no person appeared, and judg* 
ment was entered against the casual ejector, the plaintiff had no 
other remedy for his costs than by action of trespass for mesne 
profits: Chit. Pr. 8th ed. (1847), p. 954 ; Doe d. Bees v. Hoijoea. (1) 
The law is the same now as to judgment for default of appearance 
imder s. 177 of the Act : Day's Common Law Procedure Act, 4th 
ed. p. 186. The Statute of Gloucester, which enacted that " the 
plaintiff in all actions in which he recovers damages shall also 
recover against the defendant his costs of suit," does not apply to 
actions of ejectment, for the plaintiff does not recover damages. 

[Bbamv^tbll, B. (after referring to Tidd's Practice and Tidd's 
Forms). Before the Common Law Procedure Act, 1852, the 
declaration in ejectment claimed damages, and the plaintiff wha 
recoyered a verdict against the real defendant recovered damages, 
though he usually remitted them.] 

BompaSy for the plaintiffs, in support of the rule. The passage 
cited from Chit. Pr. only applies to actions where there was no 
appearance. Before the Common Law Procedure Act, 1852, costs 
were recoverable against the real defendant in ejectment after 
appearance, as in other actions. The Common Law Procedure 
Act, 1852, s. 207, says in the broadest terms, " The effect of a judg- 
ment in an action of ejectment under this Act shall be the same 
as that of a judgment in the action of ejectment heretofore used." 
Therefore^ since (osts wquld have followed under the old law upon 

(1) 12 Ad. « £. 696. 
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187S a judgment for the plaintiff by consent against the real defendant, 
Dalbiao" ^®y f<>Uow now. 

DiLAoouwp. Bramwell, B. The rule mnst be absolute. The validity of 
the order is not in dispute. The general notion entertained has 
been that costs follow upon a judgment for the plaintiff in eject- 
ment. If we were to discover that costs did not follow in the old 
action before the Common Law Procedure Act, there might be 
some difficulty in seeing how they could follow since the Act, but 
it is manifest from the books that where the judgment was against 
the real defendant costs followed ; the judgment was in form for 
damages and costa, though a *' remittitur damna" was usually en- 
tered. (1) Is there any reason for supposing that the Common Law 
Procedure Act has made any alteration ? None but the argument 
that the Act has enumerated many cases in which it expressly 
awards costs, and the present case is not among the number. But 
that enumeration does not profess to be an exhaustive one ; par- 
ticular cases are provided for, but mention of these does not 
exclude the case of an ordinary judgment for the plaintiff lawfully 
obtained. 

It was argued that since by the present form of judgment no 
damages are recovered, the Statute of Gloucester does not apply 
to actions of ejectment But that is not so; the alteration of the 
form of judgment ought not to take the action out of the operation 
of the statute. I thii^ therefore, that the plaintiff is entitled to 
costs. 

Then it was said that the order being the subject of a bargain, 
it must be taken to have contained the whole of the terms^ and 
that if it had been intended that the plaintiff should have costs, it 
should have been so stated in the order. But I think we must read 
the order as a bargain that the plaintiff shall have judgment with 
its ordinary incidents. If nothing had been said about execution^ 
could it have been said that this was an agreement for judgment 
only, and that no execution could follow ? Certainly not. There- 
fore if the defendants agreed for judgment against them, they must 
be taken to have agreed for costs. 

(1) 8 BL Com. Bk. 3, Ch. 11, pp. 199, 205 : and App. No. 2, 17tli ed. ; 2 Chit. 
Pr. Ch. 25, p. 1319, 8Ui ed. 
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Clbasbt» B. I am of the same opinion. We have to constrne 1875 
the Older, and the question is what the bargain wa& The conclud- t>aisuo 
ing danse, which provides for stay of execution^ is an argument for -^^jJl^ff^jj^ 
the plaintiff's view, on the principle of ^ expressio unios exdnsio 
est alterinsy" and shews that except in that particular the plaintiffs 
^mte intended to be placed in the same position as they would 
in other cases where they are at liberty to sign judgment Here the 
defendants appeared as landlords, and in every case in which the 
real defendant appeared in ejectment, judgment for the plaintiff 
carried costs. In the ordinary form of signing judgment^ the judg- 
ment is for /. costs. 

Eule absolule. 

Attorney for plaintiffs: Parkers. ' 

Attorneys for defendants : Lewis db Sons. 



CASTRO V. MURRAY. _ May 8. 

Pfudiee^Petty Bag Office—Sealing WrU of Error in Misdemeanor-~12 & 13 
Vict. c. 109, 8. SS^-Fiat of Attorney General — Staying frivolous and 
vexatious Action, 

It 18 the duty of the dork of the petty bag office in the Court of Chancery not 
to seal a writ of error in cases of misdemeanor until the Attorney Generad has 
issued his fiat. 

The plaintiff having been convicted of a misdemeanor, prepared a writ of 
error, and requested the clerk of the petty bag office to seal it in pursuance of 
12 & 13 Yict c. 109, s. 38. The clerk having refused, on the ground that the 
Attorney General had not issued his fiat, the plaintiff brought an action against 
the clerk claiming damages for the refusal, and a mandamus to compel the derk 
to seal the writ : — 

JBdd, that the action must be stayed, as being frivolous and vexatious, and an 
abuse of the process of the Court. 

The defendant is the clerk of the petty bag office in the Conrt 
of Chancery. The declaration, deliyered the 17th of March, 1875, 
alleged that an indictment against the Plaintiff, called Thomas 
Castro, otherwise Arthar Orton, otherwise Sir Boger Charles 
Doughty Tichbome, Baronet, of which the first count charged 
perjury in Middlesex, and the second charged perjury in the city of 
London, was found at the Central Criminal Court, and remoTed by 
Vol. X. U 3 
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1875 certiorari into the Court of Queen's Benoh» and there tried at bar 
by a jury of the county of Middlesex, the trial beginning the 
23rd of April, 1873, and ending the 28th of February, 187^ in the 
vacation, on which last day the plaintiff was found guilty by the 
jury, and sentenced by the Court to a term of seyen years penal 
servitude on each county the second term to commence at the end of 
the first : and was now undergoing the sentence : that the plaintiff 
feeling aggrieved, and believing that there were many manifest 
errors in the record and process, and that if he couhfby writ of error 
cause a transcript of the record and proceedings of the indictment 
to be sent to the Court of Exchequer Chamber to be reviewed and 
examined, the trial, verdict, and judgment would be set aside and 
reversed for the said errors ; and that a writ of error was the 
necessary, lawful, and regular process for procuring such review 
and examination, duly prepared a writ of error for that purpose, 
and requested the defendant^ as the derk of the petty bag, to seal 
it ; that it was the duty of the defendant as such clerk, upon the 
plaintiff tendering the writ and requestmg him to seal it, and com- 
plying with all the rules then in force for regulating the practice 
of the common law side of the Court of Chancery, and upon pay- 
ing or tendering all lawful fees, to duly seal the writ; that the 
plaintiff had complied with all the rules, and tendered all the 
lawful fees, and all conditions had been fulfilled, &o. Neverthe- 
less the defendant wrongfully refused to perform his duty and 
to seal the writ, whereby the plaintiff had been prevented from 
having the said record and proceedings reviewed and examined in 
the Court of Exchequer Chamber, and obliged to continue to 
undergo the sentences of penal servitude, and would be obliged to 
endure the same to the end of the terms, and had been and would 
be prevented from recovering possession by law of divers estates 
of the value of 400,0007., to which he claimed to be entitled, and 
was otherwise injured, and the plaintiff claimed 500,00021 

The second count claimed a writ of mandamus, commanding the 
defendant to seal the writ of error. 

The defendant did not plead, but on his application Huddle* 
ston, J., made an order at Chambers, on the 8th of April, staying 
all further proceedings in the action on the ground that it was 
friyolous and vexatious, and an abuse of the process of the Court. 
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This Older was made upon an affidavit of the defendant, which 1875 
stated that the plaintiff was tried, convicted, and sentenced as clgnq 
allied in the declaration ; that on the 12th of Febraarj, 1875, a mcb'bat. 
writ of error in the said case of Beff. v. Oa^ro was tendered to 
liim to be sealed on behalf of the plaintiff, but the Attorney 
General not having issued his fiat the defendant refused on that 
ground, and not otherwise. The affidavit proceeded : ** It would be 
contrary to my duty as such clerk, and contrary to the established 
regulations and practice of the petty bag office, to seal any writ of 
error in any criminal case without the fiat of the Attorney Gene- 
ral. The rule on this point is precise and inflexible, and I had 
no option but to decline to seal the writ without the production of 
the Attorney Greneral's said fiat. Had I done otherwise, I should 
have been disobeying the regulations of the said office. I am in- 
formed and believe that before the application to myself the 
plaintiff's attorneys, on behalf of the plaintiff, applied to the 
Attorney General to issue his fiat for a writ of error, but that the 
Attorney General, having considered the matter, refused to issue 
the fiat." 

Philbriekf Q.O. (0*Brien with him) now moved for a rule to re- 
scind the order of Huddleston, J. It is admitted that in felonies a 
vnrit of error for the reversal of a judgment is a writ of grace not of 
right ; but in misdemeanors it is contended that it is exdebito jus- 
titisB. In the AyleAv/ry Case (1) it is recorded that Paty and other?, 
burgesses of Aylesbury, having brought actions against the con- 
stables for hinderiug them from voting, were committed to Newgate 
by the House of Commons, and having sued out writs of habeas 
corpus, were remanded to "Newgate by three of the judges of the 
Queen's Bench, Holt, OJ., dissenting. Paty and another then 
petitioned the Queen for a writ of error in order to bring this 
judgment before the Queen in Parliament. The Queen having 
referred it to all the judges, whether she ought to grant the writ 
** ex debito vel merito justitcB," or " ex gratia ;" all but two were 
ultimately of opinion, " that a writ of error in this case ought to 
be granted of right and not of grace,'' Avithout giving any opinion 
whether a writ of error lay in that case, that being a question 

(1) 14 How. St Tr. 862. 

U 2 8 
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1875 proper to be determined in Parliament : see Burdett v. AhbM. (1) 
Cabtbo Ii> the Aylesbury Case (2) the representation and address of the 
MuBBAT House of Lords to the Queen in 1704, refers to the resolution of the 
House of Commons passed in 1689, 'in Sir Thomas Armstrong's 
Case (3), and says : ^' We are sure the House of Commons in the 
year 1689 was of opinion that a writ of error, even in cases of 
felony and treason, is the right of the subject, and ought to be 
granted at his desire, and is not an act of grace and favour which 
may be denied or granted at pleasure ; so ^that as far as the 
opinion of the House of Commons ought to have weight in such a 
question (whatever the present opinion of that House is) they then 
thought a writ of error was the right of the subject in capital 
cases (where only it had been at any time doubted of). But that 
it is a writ of right in all other cases has been affirmed in the 
law books, is verified by the constant practice, and is the opinion 
of all your present judges, except Mr. Baron Price and Mr. Baron 
Smith." (4) This address is said to have been drawn up by a 
committee presided over by Lord Somers. In Bex v. Wilkes (5) 
Lord Mansfield, referring^to the AyleAury Case (2), says: "^In 
the 3rd of Queen Anne ten of the judges were of opinion * that in 
all cases under treason and felony a writ of error was not merely 
of grace, but ought to be granted.' Price and Smith were of a 
contrary opinion, * that a writ of error was of grace only in all 
criminal cases.' The ten did not mean * that it was « writ of 
course,' but that * where there was probable error, it ought not to 
be denied.' It cannot issue now without a fiat from the Attorney 
General, who always examines whether it be sought merely for 
delay or upon a probable error. . • . • This opinion, in the 3rd 
of Queen Anne, has made a great alteration as to outlawries in 
criminal cases under treason and felony. In a misdemeanor, if 
there be probable cause, it ought not to be denied ; this Court would 
order the Attorney General to grant his fiat." This latter dictum, 
however, of Lord Mansfield was expressly overruled in Eos parte 
Newton (6), where the Queen's Bench refused an application for a 
rule nisi to order the Attorney General to issue his fiat for a writ 

(1) 14 East, 92, note (b.) . (4) 14 How. St. Tr. at p. 870, and 

; (2) 14 How. St. Tr. 862. see p. 874. 

(3) 10 How. St. Tr. 117. (5) 4 Burr, at pp. 2650-1. 

, (6) 4 E. & B. 869, 871 ; 24 L. J. (Q.B.) 246. 
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of error in a case where Newton had been conyicted of a misde- 1S75 
meanour. The Court held that a probable cause being shewn, oaotbo * 
the Attorney General, ex debito justitisBy onght to grant his fiat, MusaiLT 
and that if he refused to hear and consider the application for a 
fiat the CSourt would compel him to do so by mandamus ; but that 
when he had heard, and considered, and refused, the Court could 
not review his decision or interfere. In Reff. y. Lees (1) the Court 
of Queen's Bench confirmed their former opinion, and held that it 
was '' a part of the prerogative of the Crown that a writ of error 
should not issue except with the concurrence of the Crown, testi- 
fied by the fiat of the Attorney GeneraL" The plaintiff has, 
therefore, no remedy except the present action. In Bex y. 
Bowe (2) the Lord Chancellor of Ireland granted an order, direct- 
ing the cursitor to seal a writ of error to the House of Lords in a 
misdemeanor. The cursitor had required the warrant of the 
lord-lieutenant, which it was not the practice to grant without the 
fiat of the Attorney General, and this the Attorney General had 
refused, on the ground that it was mere matter of form and unne- 
cessary. The Lord Chancellor seemed to think that the writ of 
error was of common right. It is not for the defendant to deter- 
mine whether the fiat of the Attorney General is a condition pre- 
cedent to the issuing of the writ. His duties as clerk of the petty 
bag are defined by 12 & 13 Vict c. 109 ; s. 38 of which enacts 
that when the fees are paid and the rules complied with (as in 
this case they have been) the writ shall be duly sealed. For 
refusal to seal the writ an action will lie, as in the analogous case 
of Barry y. Amaud. (3) The defendant can demur if he desires to 
discuss that question ; and that is the*proper mode of discussing it. 
There is no allegation of malice against the defendant ; the action 
is brought to try a constitutional right of great importance to 
subjects of the realm. 

[Bbamwell, B. Why do you not apply to the Court of Chan- 
cery itself to direct the writ to issue ?] 

We claim a mandamus in this action. The Court of Chancery 
on its common law side can quash the writ of error if when error 
is assigned the grounds appear to be frivolous. It ought not to be 

(1) 27 L. J. (Q.B.) 403, 406. (2) 2 Md. Ir. Ch. Rep. 27. 

(3) 10 A. &E. 646. 
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1875 assmned beforehand that the gronnds will be friyoloiis. If this 

Caotbo ^e ^ refused there will be a denial of josticey for the plaintiff 

Mu^T ^"^ ^ summarily prevented from trying a question which ought 

to be deliberately discussed, and which he cannot try in any other 

mode. An action to try such a question cannot be said to be 

frivolous or vexatious. 

[The Court (Bramwell and Cleasby, BB.) having consulted 
Eelly, C.B., and Pollock and Amphlett^ BB., delivered judgment] 

Bbahwell, B. We think there ought to be no rule in this 
case, and that the order of my Brother Huddleston was perfectly 
correct It has been sworn by the defendant^ in an affidavit before 
us, and it is within our own knowledge, that it is his duty not to 
seal the writ until the fiat of the Attorney General has been 
procured. That is our judgment 

But it will be said, how do we dispose of the opinions and autho- 
rities (so far as they are authorities) cited to the effect that a writ 
of error in cases of misdemeanor is a writ ex debito justitiss? 
The answer is, that they raise a question for the Attorney General 
to decide, and he must deal with those expressions of opinion if 
he thinks them binding upon him when they come before him. 
But we are perfectly satisfied that there is no duty in the de- 
fendant to seal the writ till the Attorney General has issued his 
fiat 

This action, therefore, is pretenceless, and has been properly 
stopped. I do not say it was malicious — ^in one sense, it may be 
said to be vexatious — ^but it is absolutely groundless, and it is one 
in which the Court, in the exercise of its discretion, ought to stop 
the proceedings as being an abuse of the process of the Court 

It is always a strong measure to prevent a plaintiff from going 
on with his action ; and we, therefore, decided not to confirm this 
order till we had consulted the Lord Chief Baron and my Brothers 
Pollock and Amphlett, all of whom concur in the opinion which I 
have delivered. 

Cleasbt, B. I am entirely of the same opinion. The only 
obligation or duty in the defendant is one attaching to him as a 
ministerial officer, and it does not arise until the fiat of the At- 
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iamej General has issued. This is an action for an injory alleged 1875 
to be sustained by the plaintiff brought against a ministerial officer CAnno 
for not doing what it is quite plain he was not bound to do till the mubbat. 
fiat was issued 

If the defendant had refused to seal the writ after the fiat of 
4he Attorney General had issued^ a very different question would 
have arisen. 

.^Bule refiuecL 

Attorney for plaintiff: 0. Hareourt. 
Attorneys for defendant : Bavenit Hare. 



END OF EASTEB TBBM, 1876. 



220 P*B- 

CASES 

DSTKBHIHED BT THB 

COURT OF EXCHEQUER, 

AND BT THB 

COURT OF EXCHEQUER CHAMBER 

ON EBBOB AND APPEAL FBOM THE OOUBT OF EXCHEQUEBi. 
IN AND AFTER 

TRINITY TERM, XXXVIH VICTORIA. 



1875 BELLAMY v. HOYLE, 

Jvmt 



County Court Acts (9 <fc 10 Vict, c. 95), m. 31,83, 78, 94— (30 <fe 31 Vict. c. 142)^ 
I. 22— TTarran^ of Distress against High Bailiff— Special Appointment hy 
Eegistrar of Bailiff to execute Process — Potver of Courts to execute Process, 

Wliere the judgment debtor under county court process is himself the high 
bailiff of the court, a special bailiff may be appointed to levy execution, and the 
warrant may be directed to him and others, although the Acts, 9 & 10 Vict. 
c. 95, and 30 & 31 Vict c. 142, contain no express provision upon the subject. 

The plaintiff was high bailiff of a county court, the defendant being one of the 
registrars of the court. An inquiry having been held under 9 & 10 Vict c. 95, 
8. 116, which enables the judge to inquire in a summary way into any charge of 
extortion against a bailiff, and to make an order for the payment of such damages 
and costs as he shall think just, orders were made by the judge for the repayment 
by the plaintiff of fees overcharged by him, with costs to be taxed by the r^istrar. 
The costs were taxed by the defendant, without reference to the judge, and in the 
absence of the plaintiff. The plaintiff was served with orders to. pay the over- 
charge, penalties, and taxed costs, but he objected to pay the costs. Application 
was then made to the defendant as registrar for warrants of execution against 
the plaintiff, and he issued warrants directed to " R. and others," and delivered 
to B. a written authority to act as assistant bailiff in the execution of the pro- 
cess, describing it as issued under 30 & 31 Vict. c. 142, s. 22, which directs that 
•* every bailiff duly appointed by a high bailiff or a registrar may serve or 
execute any process which by any Act passed or to be passed is directed to be- 
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serred or executed by a high bailiff, unless otherwise specially provided against 1875 

therein •** R. having seized the plaintiff's goods under the warrants, the plaintiff ""T ~~ 

saed the defendant] in trespass : — ^^ 

Bddf firsty that the warrants were not made ill^;al by what took place with Hotle. 
reference to the costs, for s. 116 did not require the judge to settle the amount of 
the costs, and that at any rate the warrants themselves were based upon orders 
good on the face of them ; secondly, that, though 30 & 31 Vict. c. 142, s. 22, was x 
inapplicable, yet as the Act 9 & 10 Vict, c 95, s. 78, after providing for rules and 
ibnns, concluded that in any case not expressly provided for, the general prin- 
ciples of practice in the superior courts of conunon law might be applied to pro- 
ceedings in the county courts, it must be taken that the appointment of R. as 
special bailiff, was like the appointment of an elisor to execute process in the 
superior Courts, and it was also justified by the inherent power of all Courts, and 
the necessity of the case, and that the defendant was entitled to judgment. 

Action for trespass by the defendant upon the house and pre- 
mises of the plaintiff, and for the oonyersion of his goods. The 
following case was stated for the opinion of the Court : 

1. The plaintiff was at the time of the alleged trespass high 
bailiff of the county court of Botherham, and the defendant was 
and Ib one of the registrars of the court. 

2. In February, 1873, certain complaints were made against the 
plaintiff of haying taken fees under executions levied by him in 
excess of the .sums allowed by law, and of haying extorted fees 
where none were due. The judge of the county court directed 
that notice of these complaints should be given to the plaintiff, 
and accordingly lists were delivered to him. Of these twenty-nine 
were framed under 9 & 10 Vict. c. 95, s. 116 (1), which provides 

(1) By 9 & 10 Vict. c. 95, s. 31, " for exceeding such numhor as shall be from 

every such court (i.e. county court time to time allowed by the judge to 

under the authority of the Act) there be bailiffs, to assist the said high bailiff, 

shall be one or more high bailiffs whom and at his pleasure to dismiss all or 

the judge shall be empowered by order any of them, and appoint others in 

6f court to appoint, and in case of their stead, and every bailiff so ap- 

inability or misbehaviour to remove by pointed may also be suspended or 

a like order (this power of removing dismissed by the judge.** 

was by 13 & 14 Vict c. 61, trans- By s. 33 " the said high bailiffs, or one 

ferred to the Lord Chancellor or the of them, shall attend every sitting of the 

Chancellor of the Duchy of Lancaster) ; court for such time as shall be required 

and every such high bailiff shall be by the judge, unless when their absence 

empowered, subject to the restrictions shall be allowed for reasonable cause by 

hereinafter contained, by any writing the judge, and shall by themselves or 

under his hand to appoint a sufficient by the bailiffs appointed to assist them 

number of able and fit persons, not as aforesaid, serve all the summonses 
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that^ ** If any clerk, bailiff^ or oflBcer, of the oonrt^ acting nnder 
colour or pretence of the process of the said court, shall be 
charged ^th extortion or misconduct^ or with not duly paying 
or accounting for any money levied by him nnder the authority, 
it shall be lawful for the judge to inquire into such matter in 
a summary way, and for that purpose to summon and enforce 
the attendance of all necessary parties in like manner as the at- 
tendance of witnesses in any case may be enforced, and to make 



and orders, and execnte all the warrants, 
precepts, and writs issued out of the 
court, and the high bailiff and bailiffs 
shall in the execution of their duties 
conform to all such general rules as 
shall be from time to time made for 
r^;ulating the proceedings of the court 
as hereinafter provided, and subject 
thereunto to the order and direction of 
the judge. . . ." 

By s. 78 general rules are to be 
made for regulating the practice and 
proceedings of county courts, and forms 
are to be framed for every proceeding 
in which it is thought necessary, and 
the rules so made and the forms so 
framed shall be observed and used in 
all the courts holden under this Act, and 
in any case not expressly provided for 
therein, or by the said rules, the general 
principles of practice in the superior 
courts of common law may be adopted 
and applied at the discretion of the 
Judges to actions and proceedings in 
their several courts. 

By 8. 94^ ** whenever the judge shall 
have made an order for the payment of 
money the amount shall be recoverable 
in case of default or failure of payment 
thereof forthwith, or at the time or 
times and in the manner thereby di- 
rected, by execution against the goods 
and chattels of the party against whom 
auch order shall be nuide, and the clerk 
of the said court, at the request of the 
party prosecuting such order, shall 



issue under the seal of the court a writ 
of fieri facias as a warrant of execu- 
tion to the high bailiff of the court, 
who by such warrant shall be em- 
powered to levy, or cause to be levied, 
by distress and sale of the goods and 
chattels of such party, such sums of 
money as shall be so ordered, whereso- 
ever they may be found within the 
district of the court, whether within 
liberties or without, and also the cost 
of the execution, and all constables and 
other peace officers within their several 
jurisdictions shall aid in the execatioa 
of every such warrant.*' 

Ihe County Courts Act, 1866 (29 it 
30 Yict c 14), makes provision for the 
future abolition of the office of high 
bailiff and the performance of hia duties 
by the registrar. 

By 80&31 Vict cl42,s. 21, -every 
registrar who may be invested witii the 
powers and authorities of a high bailiff 
under the provisions of ''the County 
Courts Act, 1866," shall also be ixH 
vested with the powers and authorities 
possessed by the high bailiff to Uie per- 
formance of whose duties he may aue- 
ceed." 

By 8. 22, ** every bailiff duly appointed 
by a high bailiff or a r^istrar may serve 
or execute any process which by any 
Act passed or to be passed is directed 
to be served or executed by a high 
bailiff, unless otherwise specially pco- 
Tided against therein." 
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mich Older thereupon for the repayment of any money extorted, 1875 
or for the due payment of any money so levied as aforesaid, and Bellamy " 
for the payment of such damages and costs as he shall think Horub 
just; and also, if he shall think fit, to impose such fine upon the 
clerk, bailiff, or officer, not exceeding 10/. for each offence, as he 
shall deem adequate ; and in defiault of any money so ordered to 
be paid, payment of the same may be enforced by such ways and 
means as are herein provided for enforcmg a judgment recovered 
in the said court" 

8. The cases were heard, and the judge gave his decision on the 
29th of August, 1873. In ^venteen cases sums varying from 
10^ to 10s. were found to have been overcharged or extorted, and 
were ordered to be returned to the parties. In other cases fines 
were inflicted. The gross amount ordered to be returned was 
11 10s. 4j^i., and the fines in all amounted to 29L 

4. The learned judge also ordered the plaintiff to pay all the 
costs of the inquiry when judgment was given for the complainants, 
and also in some cases where the plaintiff had been guilty of irre- 
gularities, and he also directed that the question of costs should be 
settled by the registrar, and that all the orders for the payment of 
money should be made for Monday, the 8th of September then 
next. 

5. On Saturday, the 6th of September, at about 5 p.m., the 
plaintiff was served with an order in the case of Jowett v. Cooke, 
one of the cases, to pay on or before the 8th of September next to 
the registrars of the court 2s. for costs or fees overcharged and 
received by him from L. Gooke, and 14/. 6s. lid. for costs, and 
the further sum of 10}. a^ a penalty for making such overcharge, 
to the registrars for the use of the Court 

6. The plaintiff was at the same time served with similar orders 
in the other sixteen cases decided against him. The costs ordered 
to be paid in the seventeen orders amounted in the aggregate to 
243Z. 12s. Id. 

7. On Monday, the 8th of September, the amounts ordered by 
the judge to be returned (1/. 10«. ^id). and the fines (29/.) were 
tendered to the registrar by the defendant, but he refused to 
accept the same unless the costs, amounting to 243/. 12s. 7e/., were 
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1875 also paidy and he sent a letter saggesting that the plaintiff should 
Bellakt make application to the Court to have the costs taxed or revised. 
HoTtB. -"-^ *^^ letter no reply was sent 

8. The several bills of costs famished by the complainant's 
attorneys were examined and taxed by the defendant as registrar 
in the absence of the parties. The amounts of the bills were 
taxed according to the county court scale of costs allowed in 
actions of debt or contract exceeding 202. No detailed account of 
the bills of costs was famished to the plaintiff until he applied for 
them in November, 1873, nor had he nor the attorneys for the 
several complainants any opportunity of attending the taxation or 
being heard thereon. The several bills of costs as settled by the 
defendant were not seen by the judge, nor was his assent to, or 
approval of, the amounts of the bills obtained by the defendant. 

9. On the 12th of September the defendant drew up warrants 
of execution in thirteen of these cases. 

The case set out a copy of one of the warrants, which recited the 
order for payment, the plaintiff's default, and, after proceeding 
in the usual form, concluded :-— 

*' Given under the seal of the court this 12th day of September, 
1873. 

''To William Bobinson and others, the bailiffs hereof. 

"By the Court, 
** Edward Newman, 
« William Fretwell Hoyle, 

** Begistrars of the Court 

£ 8. d. 
" Amount ordered to be refunded . .020 

"Costs allowed 14 6 11 

"Fine 10 



** Remaining due 
" Poundage for issuing the warrant 



£21 8 11 
16 6 

£25 5 5" 



Application was made to the registrar for this warrant at 
1.30 p.m. on the 12th of September, 1873. 
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The following indorsement is upon the warrant : — 1875 

" Address. WiUiam BeUamy, high bailiff, Rotherham. Bellamy 

** Amount ordered to be refunded. Hoyle. 

" This 24th day of September, 1873. Goods sold. 

"Vi^illiam Robinson." 

10. On the 13th of September the defendant delivered to the 
Robinson named therein these thirteen warrants and a written 
authority, of which the following is a copy : — 

« Rotherham, September 13th, 1873. 
"Thereby appoint William Robinson to act as assistant bailiff in 
the execution of the process of the court issued against William 
Bellamy, the high bailiff, by virtue of s. 22 of 30 & 31 Vict. c. 142. 

« William F. Hoyle, 
" One of the registrara of the said Court." 

FreTiously to making this appointment the defendant, on meet- 
ing the judge, explained to him the course he intended to pursue 
with respect to the appointment, upon which the judge expressed 
an opinion it might be done. 

ell 11. On the 13th of September Robinson, in pursuance of the 
warrants and authority, entered the plaintiff's house and seized 
and sold his goods. 

12. Saye in so far as he was appointed such by the said writing, 
Robinson was not a bailiff of the court, nor authorized to execute 
the process thereof, but he had previously been an under-bailiff in 
the employment of the plaintiff. 

13. On the 18th of December the plaintiff gave notice that 
he should apply to the judge of the county court on the 20th of 
December, 1873, for an order to review the taxation of the costs 
by the defendant. On the 20th, the attorneys for the complainants 
appeared by counsel to resist this application, when the advocate 
for the plaintiff abandoned it without being heard. 

14. On the 24th of April, 1874, the plaintiff applied to the 
Court to rescind the orders for the payment of costs, and for an 
order for the repayment of the sums levied under the warrants of 
execution, one of the grounds of his application being that Robin- 
son was not at the time when he executed the warrants a duly 
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1875 appointed bailiff of the Court After hearing the argnments of the 

Bellamy ' attorney for the plaintiff, the judge refused the application, on the 

HoTLx. gi^ui^d that the notice of motion was informal, and that he was 

asked to set aside the notice from the registrar of the order, and 

not the order of the court itself. 

15. It is contended, on behalf of the defendant, that the ap- 
pointment of Bobinson as bailiff was valid under the circumstances 
appearing in the above case. It is contended, on behalf of the 
plaintiff, that this appointment was null and void, inasmuch as 
the plaintiff was at the time when it was so made the high bailiff 
of the courts and, consequently, that Bobinson having seized the 
plaintiffs goods by the defendant's directions,. the defendant is 
liable to the plaintiff for the act of Bobinson in breaking and 
entering the plaintiff's house and selling the goods. 

16. It is also contended, on behalf of the plaintiff, that as the 
amounts ordered to be paid by the defendant for costs were not 
submitted to or approved of by the judge, nor assented to by the 
parties, the defendant had no authority to sign or issue the orders 
or warrants, and, consequently, that on this ground also the exe- 
cutions were illegal. The defendant, on the other hand, contends 
that everything connected with the signing and issuing of the 
warrants and orders by him was done legally and in execution of 
the orders of the county court, and that under the circumstances 
stated in this case no personal liability attaches upon him in 
respect of any acts done by him in relation thereto. 

The questions for the opinion of the Court are : — 

Whether, under the circumstances above stated, the execution 

of the warrants by Bobinson was legal. 
Whether, under the circumstances above stated, the defendant 

was justified in issuing the orders and warrants. 

Waddy, Q.C. (Cave with him), for the plaintiff. First, the 
warrant, so far as it related to costs to be paid by the plaintiff, 
was invalid. These costs were never properly taxed. They were 
taxed on too high a scale and in the absence of the plaintiff, and, 
moreover, the judge could not delegate the power of taxing them 
to the defendant, the registrar. The Act 9 & 10 Vict, c 95, & 27, 
defines the duties of the registrar, there called the derk, but 
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neither by this seotion nor by s. 166, has he power to tax costs 1875 
such as these. Bellamt 

[BfiAH^WBLLy B. Bat the order is good on the face of it, and hotli. 
the warrant recites this order.] 

Secondly, the appointment of Bobinson as special bailiff was 
illegal. There is nothing in the County Court Acts (9 & 10 Yict 
c 95, and 30 & 31 Yict c. 142) to justify such an appointment 
To avoid difficulty, the plaintiff might have been dismissed from 
his office and a new high bailiff appointed, or tlie warrant might 
have been addressed to the under bailiff. Sect. 22 of the Act 30 
& 31 Yict. c. 142, under which the defendant professed to appoint 
Bobinson, is explained by the previous section, and refers only to 
registrars invested with the powers and authorities of a high 
bailiff upon the abolition of his office, under the provisions of the 
County Courts Act, 1866. The defendant has therefore issued a 
warrant without jurisdiction, and is liable in trespass : Haidden v. 
Smith. (1) 

WUh, Q,C.9 for the defendant. [He was requested to confine 
his argument to the question whether the appointment of Bobinson 
made the warrant illegal.] There is no express provision in the 
County Court Acts relating to a case like the present. But in the 
absence of express enactment there is an inherent power in every 
court, as part of its constitution, to appoint an officer to execute 
its own process. So far back as the reign of Edward IIL it is 
stated that such a power is by implication granted to every court : 
Lib. Ass. 44 Ed. 3, page 29; and in 1 Belle's Ab. tit. "Court,'* 
p. 526 (F) *' Quel chose serra incident al Court," it is said, ** si 
le roy grant un Coprt per letters pattents al un corporation 
de un vill a tener pleas, &c., en cost case coment que la ne soit 
ascun clause en le pattent a faire un bailie, ou sargeant, d'executer 
les proces del Court, a returner juries, &c., uncore ceo est incident 
a lour grant a ceo faire, car autrement ils ne poient tener un Court : 
Mich. 14 Car. B. B., en Metcalfe & Worseletfe Case. See also 
p. 490 (E), translated in Comyns' Dig. tit. " Courts " (P. 8), thus : 
'' If the king grant conusance of pleas, the grantee shall have 
power to make process by petit cape, process upon voucher, or 
other process as incident, through no mention of it in the grant.'' 
1 (1) 14 Q. B. 841 ; 19 L. J. (Q.B.) 170. 
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1875 As to cases where the court is erected by Act of Parliament, 

Bellaut Comyns' Dig., tit ** Courts ** (P. 4), refers to Smndead v. Lyd- 

fioiiJL ^ (^)» ^^®^® ^* ^^ ^®^^ *^** *^® Court of Conscience erected 

by 3 Jac. 1, c. 15, had by the very erection incidentally and 

consequentially a power to execute their process. 

Secondly, s. 78 of 9 & 10 Vict, c 95, enacts that in any case 
not expressly provided for by the rules and forms, the general 
principles of practice in the superior courts of common law may 
be applied to proceedings in the county courts. By the practice 
of the superior courts (Chitty's Archbold's Pract. 12th ed. 671), 
if the sheriff is party to the proceedings the writ of execution is 
directed to the coroner, and if the coroner is also a party then to 
persons appointed by the Court or a master, called elisors. The 
appointment of Bobinson is analogous to the appointment of such 
an elisor. A further argument in favour of the appointment is 
found in the necessity of the case. The suggestion that the high 
bailiff is always to be dismissed where it is proposed to levy exe- 
cution against him cannot be entertained, and he cannot himself 
execute a warrant against himself. It is immaterial that the de- 
fendant thought he was acting under s. 22 of 30 & 31 Vict. c. 141. 
It was not the appointment which justified Bobinson, but the 
warrant. Lastly, the defendant merely signed the warrant as a 
ministerial oflBcer for the purpose of authenticating the order and 
ought not to be liable : Deum v. Bilet/. (2) 
Waddy, Q,C.y did not reply. 

Bbamwell, B. We are all of opinion that the defendant is 
entitled to judgment. I confess I have miagivings as to what the 
particular question submitted to us means. I rather think, how- 
ever, that it operates to deprive the defendant of any defence he 
might have had on the ground that he was a mere ministerial 
ofiScer, and that the effect of it is, that if Bobinson the bailiff 
would be liable in this action the defendant should be equally so. 
I am however of opinion that the defendant is not liable. One 
point made before us was, that by statute it was the office of tlie 
judge to say what costs were to be allowed, and it is said that he 
must personally exercise a discretion in the matter of costs. Now 
(1) 1 Salk. 408. (2) 11 0. B. 434 ; 20 L. J. (C.P.) 264. 
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really when we consider that this argument depends on the word 1875 
"judge " having been used in the section, and that if the word ^buamt"" 
^ court" had been there instead the question would not arise 
(inasmuch as the registrar is the officer of the Court for the 
purpose of taxing costs), and that the county court and the judge 
are one and the same thing, I cannot but think that the meaning 
of the provision is that the Court shall award costs in the ordinary 
way in which it does so, viz. by their being fixed by the registrar 
subject to the approval of the judge. But^ further, an order, valid 
on the face of it, was drawn up. If improperly made it should 
have been set aside; but so long as that order is in existence 
nnimpeached, it must be acted on, otherwise this absurd result 
would follc^w : that a valid order would exist, and yet the Court 
have no power to enforce it. 

Then we come to the other question, whether the warrant, 
having been directed to Bobinson and the other bailiffs, was valid, 
i.e., was there power in the Court, either with or without the 
assistance of the defendant, to direct a warrant, not to the high 
bailiff, but to *' Kobinson and others " ? I think there was. In the 
first place there are the authorities, cited by Mr. Wills, shewing 
that, as incident to the constitution of all courts, there is a power 
of enforcing their judgments and process. And another argument 
in support of this proposition is to be found in the necessity of 
the case, for here the defendant, being high bailiff of the very 
court from which the process issued, it is not conceivable that an 
order should issue to the high bailiff to levy on himself, otherwise 
this absurd consequence must follow : that if an order were made 
that he should be arrested, he must take himself into custody and 
lodge himself in gaol. Unless the Court has some power of pro- 
viding means for procuring execution against the high bailiff, he 
would be the only one of Her Majesty's subjects not liable to 
process* So much for the general considerations in the case. 
Now I turn to the 78th section of 9 & 10 Vict c. 95, enacting that, 
in any case not expressly provided for, the rules and principles of 
the common law shall be adopted. One of those principles is, that 
if a person to whom process should be directed be interested 
therein, the process must be delivered to another ; for instance, 
if he should be the sheriff process must go to the coroner, and 

Vol. X. X 3 
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1875 if the coroner be also interested, then to **eIiflors,* Here the 
Bellakt high bailiff was interested, and therefore — monlding the practice 
HoTLE. ^^ ^^ inferior by that of the superior Coort — there wonld be a 
power to direct a warrant to an individual other than the high 
bailiff to levy. One doubt which occurred to me was, whether, 
inasmuch as two ''elisors'' are appointed in the superior court, 
two analogous persons should not be appointed in the county 
court Perhaps a discussion might be raised on that question, 
but if there be any difficulty it is obviated by the form in 
which the warrant is drawn, viz., '' to Bobinson and others ; " so 
I think there was power to issue this warrant, and I think it 
immaterial that the person who appointed Bobinson supposed 
himself to be acting under a particular authority, whereas the 
section of the Act on which he relied as giving him that authority 
did not really do so. If he had, in fact, power to do it, the rule 
of law comes in that if a mem has a general authority to do an 
act, and does it, he is justified, although he assumed to do it 
under a supposed authority which he did not possess. I think 
this was a properly issued warrant, and am inclined to think that 
if there had been no other appointment of '' elisors " this nomina- 
tion of them in the warrant would be a sufficient appointment. 

The decision I have given renders it unnecessary to consider the 
other point, as to whether the proceeding in question was the act 
of the Court, and I express no opinion upon it. As to that it may 
be observed that it would be very hard if the defendant should 
be liable for an act which was suggested, not by him, but by the 
judge. 

Cleasby, B. I am of the same opinion. Upon the first ques- 
tion, viz., as to the order for costs, I think there is no objection 
whatever to what was done, and the objection could only take the 
form of a complaint of irregularity ; and perhaps application might 
be made to make the proceedings more regular if they are other- 
wise. But the judge, having ordered that the high bailiff is to pay 
costs, says, in the presence' of the persons interested, " The regis* 
trar will settle the amot^t." It is clear that, the amount being 
afterwards settled, the judge adopted it. There can be no doubt 
that that, hi point of law, was the act of the Court 
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The remaining question takes two forms : one, as to the liability 1875 
of the defendant personally, and the other the validity of the Bbllaut 
-warrant Upon the first I agree that the matter is really not hotlb. 
teserved for us as distinct from the question of the plaintiff's lia- 
bility to costs. The real question argued by the plaintiff is as to 
the validity of the warrant. He asserts that it is an iUegal warrant, 
making the defendant liable for the act of Robinson. The order 
is founded on s. 116 of the earlier County Courts Act^ 1846, 
and may be enforced ** by such ways and means " as are therein 
provided for enforcing a judgment recovered in the said Court. 
What are those " ways and means " ? We turn to s. 94, which 
enacts *' that whenever the judge shall have made an order for the 
payment of money, the amount shall be recoverable in case of 
default ... by execution against the goods and chattels of the 
party against whom such order shall be made; and the clerk 
of the Court, at the request of the party '^ (where there is one) 
** possessing such order, shall issue, under the seal of the court, a 
writ of fieri facias as a warrant of execution to the high bailiff of 
the Court" That clause would be inapplicable where the defend- 
ant himself is high bailiff, but nevertheless the former part pre- 
scribing that the recovery is to be by execution is equally operative 
in the ccise of a high bailiff as in the case of an ordinary person. 
The latter part of & 78 proceeds to enact that " in any case not 
•expressly provided for herein or by the said rules, the general 
principles of practice in the superior courts of common law may 
be adopted and applied at the discretion of the judges " of the 
<50unty courts *' to actions and proceedings in their several courts." 
Now, if the attention of the judges of the superior court had been 
•called to this case, they would, I think, have made a very reason- 
able rule that another officer should be appdinted by the Court to 
•execute process against one in the position of high bailiff, to whom 
ordinary process could not go. And that is exactly wlutt has been 
done in this case, which was one of such rarity that the ordinary 
rules of the county court did not meet it Perhaps it may have 
been unfortimate that the person appointed by the registrar 
came, in one sense, within the terms of s. 22 of 30 & 31 Vict 
c. 142, for this section only shews that the registrar may 
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1875 appoint where he has permanently assumed the function of high 
baiUflf. 

Amfhlett, B. I am of the same opinion. On the question as 
to the order for costs, the principal objection raised by the counsel 
for the plaintiff was that the mind of the learned judge had never 
been directed to the amount of these costs. The judge appears to 
have ordered the costs to be taxed by the registrar, and the 
amount of those costs was inserted in the order. When I recol- 
lected the mode in which judgments of the superior Courts are 
carried out, I was surprised to find any such objection. Here, in 
this courts judgment is given for the plaintiff or defendant, with 
costs to be taxed by the proper o&ceT, and the minds of the 
judges are never directed to the amount unless some ^Qcjal objec- 
tion is made. I think the order was regular, and if any objectioh 
could be made to the amount of costs assessed by the registrar, 
the proper course was to apply to the judge. And it appears 
that that very course was adopted by the plaintiff, who applied 
by way of summons, to the judge to review taxation, but did not 
proceed further. It was not afterwards in his power to object to 
the order for irregularity in respect of costs. 

The main question, however, is as to the subsequent proceed- 
ings to enforce the order. The chief objection was that the 
warrant was intrusted for execution to a bailiff not properly ap- 
pointed. It was suggested that the high bailiff himself should 
execute the process, which would involve almost an absurdity. 
Then it was said that the high bailiff could have been dismissed 
and another appointed, to whom the warrant might be directed. 
Dismissal, however, might be too severe a punishment for the 
high bailiff, and, moreover, it seems that the judge had no power 
to dismiss him, and that the power belonged only to the Lord 
Chancellor, who might require a long time to investigate the 
offences before acting upon them, and so the object of the warrant 
might be defeated ; or, indeed, the Lord Chancellor might think 
it not a case for dismissal. 

Then it was argued that the order might have been executed 
by the under bailiffs, but we must remember that they might be 
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dismissed by the high baUiff at a moment's notice^ and therefore, 1875 
when an nnder bailiff came to levy the fi. fa., the high bailiff "bkllamv 
might on the instant dismiss him from his office. So the regis-* 
trar consulted the judge of the county courts who agreed that the 
best course to be taken would be to proceed under s. 22 of 30 & 
31 Yict c. 142, and for the registrar to appoint some stranger to 
execute the writ Having looked at that section, I think that the 
provisions of the statute, taken altogether, evidently refer to a 
bailiff appointed by the registrar in those cases where the regis- 
trar and not the high bailiff has to appoint the under bailiff; so I 
do not think the appointment under s. 22 was a good appointment. 
The next question is, whether there is necessarily a power in 
the judge of the county court to appoint a bailiff ad hoc. I think 
that he undoubtedly had that power, and should have thought 
that, on general principles, justified by the old authorities and 
year books cited, there was a clear necessary power incident to 
a Court to enforce its process. The moment it is found that 
there was a valid order made by the judge, it appears to me 
that he had an inherent power to appoint any other person whom 
he might think fit to enforce it. But the matter does not rest 
there, for under s. 78 of the 9 & 10 Vict. c. 95, it is enacted 
[the learned baron read the section]. What are the general 
principles of the superior Coui-ts which are applicable here? 
There is a familiar case as to which the course to be taken is 
prescribed in the books. When the sheriff himself is a defendant, 
the coroners are appointed to execute process against him, and if 
they also are interested, a person called an " elisor," or even two 
elisors, may be appointed for that purpose. So here, the registrar 
thinking no doubt that he had power to appoint under 30 & 31 
Vict. c. 142, s. 22— but whether he was right or wrong in that 
supposition, to my mind, matters not— ordered the warrant to be 
addressed to Bobinson and others. I think it quite immaterial 
that the registrar was wrong in supposing he had power to ap- 
point under s. 22, for I am of ojpinion that he had a general powet 
of appointing any person to whom, in his discretion, he thought 
right to address the warrant, and that the warrant itself, being 
addressed to Bobinson, would of itself be a sufficient appointment 
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1875 to him under the circumBtances. I will only add that I think 

~ Bbllamt it is necessary to look into the yalidity of the warranty becanse in 

HoTLB. ^^^ ^^™^ ^ which the question is put to ns I do not think we 

are at liberty to draw any distinction between the defendant and 

Bobinson, and it was intended that the defendant should be liable 

if Bobinson was not justified, so as to obviate another action being 

brought. 

Jvdgmenlfor (he defendant 

Attorneys for plaintiff: Stevens <t Co. 
Attorneys for defendant : ClarJce, Son, & Bawlins. 



Jvne 2. . SANDERSON and Another v. GRAVES. 



Statute of Frauds (29 Car. 2, c. 3), «. 4:-- Variation hy Fard of Ttirmz of 
Written Contract — Executory Agreement. 

The plaintififs entered into an agreement in writing with the defendant, to let 
him a public-house as tenant from year to year, with the option on his part to call 
on them to grant him a lease of the house for twenty-eight years, upon the terms, 
amongst others, that if he sold such lease for more than 1200^. he should give the 
plaintiffs half the difference. The plaintiffs having granted him a lease of the 
house, which he sold for 2500?., brought an action against him upon the agreement 
to recover one-half of 13002. The defendant contended that the lease to him was 
granted under a substituted agreement, which was not in writing so as to satisfy 
the Statute of Frauds. The lease granted differed from that specified in the 
written agreement in the following particulars : The term was for thirty-two 
years, instead of twenty-eight. The rent was 1052. instead of 1002. The premium 
was 8002. instead of 12002. There was also no covenant against assignment 
without the lessor's consent, nor one binding the lessee to take his beer from the 
plaintiffs, as in the original agreement. These differences were the result of 
objections by the defendant, yielded to by the plaintiffs, who on their part 
required the additional rent. The jury found, however, that the stipulation as to 
dividing the profit remained in force or was renewed : — 

Held, that the defendant was entitled to judgment, as there was a new agree- 
ment, which ought to have been in writing to satisfy the Statute of Frauds. 

Semhle, per Amphlett, B., that if there had been anything in writing to shew 
that the lease granted was accepted in substitution for that originally stipulated 
for, the action might have been maintained. 

Declaration, first count : That by agreement dated the 4th 
of October, 1871, it was agreed between the plaintiffs and defend- 
ant that the plaintiff shonld let the defendant a public house 



VOL. X.] TRINITY TEEM, XXXVm VICT. ' 235 

called the Bose and Crown, for the term of one year from the 29th 1875 
of September then last past, and so on from year to year with a Sandkbson 
proviso, that upon receipt of three months' notice requiring them qbIVm. 
80 to do, and upon payment of 1200Z. the plaintiffs should execute 
to the defendant a lease of the premises for twenty-eight years, 
at the rent of 1007. a year, and that in case the defendant should 
at any time after the lease dispose of the business on the pre- 
mises for a larger sum than 120021 the surplus should be divided 
into two parts, and one part paid to the plaintiffs, subject to a 
deduction for previous expenses incurred by the defendant in 
substantial alterations and repairs of the premises, and that in 
case the business were so sold, the plaintiffs should accept a sur- 
render of the lease and grant a new lease to the purchaser. Aver- 
ment of conditions precedent, and that premises were sold for 
2500?. Breach, non-payment of 650Z. There were other similar 
counts, and the common count for money had and received. 

First plea, denial of agreement. Fifth plea, rescission of agree- 
ment. Nineteenth, to common count, never indebted. 

Joinder of issue. 

At the trial before Figott, B. at the Middlesex sittings, after 
Trinity Term, 1874, there was a verdict for the plaintiffs for 650/., 
with leave for the defendant to move to enter a nonsuit. A ruk 
nisi having been obtained accordingly, 

Jan. 16. Before Bramwell, Figott, and Amphlett, B.B. : 

Henry Matthews^ Q.C, and B, F. WiUiama, shewed cause and 
cited Smith v. Trotvsdale (1) ; Eoadly v. McLaine (2) ; Sorich v, 
Stravhridge (3) ; Harvey v. Orabham (4) ; Benjamin on the Con- 
tract of Sale, 2nd ed. p. 151. 

Sir J. Holker, 8,G.y and A. ColUns, in support of the rule, cited 
Oos3 V. Lord Nugent (5) 5 Marshall v. Lynn (6) ; Cocking v. 
Ward (7) ; NdUe v. Ward. (8) 

(1) 3 E. & B. 83 ; 23 L. J. (Q.B.) (5) 5 B. & Ad. 58. 
107. (6) 6 M. & W. 109. 

(2) 10 Bing. 482. (7) 1 C. B. 858 ; 15 L. J. (C.P.) 
(8) 2 C. B. 808, per Tindal, C.J. at 245. 

p. 814 ; 15 L. J. (C.P.) 170. (8) Law Rep. 2 Ex. 135. 

(4) 5 A. & B. 61. 
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1875 The facts and arguments in this case sufficiently appear in the 

BAV0XB80H judgments of Bramwell and Amphlett^ BB. 
Q^j^ • CuT' «^. wU. 

June 2. The following judgments were now read : — 

BaAMWELLy B. In this case, the plaintiffs entered into an agree* 
ment in writing with the defendant to let him a public-house, as 
tenant from year to year, with the option on his part to call 
on them to grant him a lease of the house for twenty-eight 
years on the terms, among others, that if he sold such lease for 
more than 1200Z., he should give the plaintiffs half the difference. 
The plaintiffs have granted him a lease of the house, he has sold 
it for 25007., and the plaintiffs claim of him half the difference 
between the two sums, i.e. half 1300Z. The defendant denies their 
right to this on the ground that the lease was not granted under 
the agreement above mentioned, but under a new one, which not 
being in writing cannot be enforced. The lease granted differed 
from that agreed to be granted in the following particulars. It 
was for thirty-two years instead of twenty-eight. The rent was 
105;. instead of lOOZ. The premium was 8002. instead of 1200Z. 
There was no covenant, as had been agreed, against assignment 
without the lessor's consent, nor binding the lessee to take his 
beer of the plaintiffs. Some other restrictive covenants agreed 
for were omitted. These differences between the lease mentioned 
in the agreement, and that granted were the result of complaint 
and objections by the defendant yielded to by the plaintiffs, who 
on the other hand, required the additional rent. The jury, how- 
ever, have found, and it must be taken, that the stipulation as to 
dividing the surplus over 12007. remained in force or was renewed, 
and consequently, but for the Statute of Frauds, the defendant 
would be* bound by it 

The defendant contends that there is a new agreement, and that 
as it relates to an interest in land and is not in writing, it cannot 
be enforced. The plaintiffs say that there is no new agreement, 
but a substituted performance. As this performance, however, 
could only be substituted for the other by the agreement of the 
two parties, the plaintiffs and defendant, it seems to me manifest 
there was a new agreement, and not*a new agreement as to part» 
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bat a new agreement as to the whole. The old agreement was 1875 
entirely gone, and a new agreement arose incorporating snch parts Sakdbbs^ 
of the old agreement as the parties did not choose to alter. There graves. 
are not two agreements here, one made at the time of the original 
agreement, the other at the time when the terms were changed ; nor 
is it one agreement, made part at one time, part at another. The 
rule of law is that all things to be performed by a party to an 
agreement on his part are the consideration for all to be performed 
by the other party. Let us borrow an illustration from the old 
style of pleading. Mutual promises would have been averred. 
What ? Why, that it was agreed plaintiffs should grant and de- 
fendant take a lease for thirty-two years at 1057. and so on, and 
then each, in consideration of the other's promise, promised per- 
formance. From what time would the Statute of Limitations have 
run in an action for not granting the thirty-two years' lease? 
Surely from the time it was agreed that it should be granted. 
Suppose the agreement had then been reduced to writing, it would 
have contained the old terms which remained, and the new ones. 
This is the retison of the thing. But Ooss v. Lord Nugent (1) is in 
point as an authority : Parke, J. says, " Here there has not been a 
waiver of the entire agreement, but a part of it only, and the effect 
of that waiver is to substitute for the original contract a new one," 
and see his comment in Cuff v. Penn. (2) In the judgment in 
Qo9B V. Lord Nugent (1) it is said, " the written contract is not 
that which is sought to be enforced, it is a new contract which 
the parties have entered into, and that new contract is to be proved 
partly by the former written agreement and partly by the new 
verbal agreement. See also Marshall v. Lynn (3), and Harvey v. 
Qrahham, (4) It is true that. in Eoadley v. McLaine (o), Mr. 
Justice Gaselee said that, ^' unless we establish that every altera- 
tion introduced in the progress of an executory contract is to con- 
stitute a distinct bargain i-equiring a distinct note in writing, there 
is no variance," and added, *' If we were to hold otherwise, every 
building contract could be avoided by every addition." But no 
other judge put the case on that ground, and the remark may be 

(1) 5 B. & Ad. 58. (3) 6 M. & W. 109. 

(2) 1M.& a 21. (4) 6 A. & E. 61. 

(6) 10 Bing. p. 489. 
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1875 made that, unless a note in writiDg is necessary in every case of 
BAXDMBBoaT alteration, it is required in none, so that under the name of altera- 
GsATB. ^^°» something wholly different might be established. It is observ- 
able, that a building contract is not, as such, within the Statute of 
Frauds, and but for that statute the question cannot arise. There 
may be a waiver, not in writing, of part performance which is not 
the whole consideration, but that is not the case here. 

It was contended for the plaintiffs, on the authority of a dictum 
of Tindal, C.J., in Souch v. Strawbridge (1), that the statute does^ 
not apply to executed contracts. But^ with all respect, that 
cannot be true of all cases within s. 4. For, as to some of them,, 
the question cannot arise till the contract is executed, e.g., cases 
of guarantee, cases in consideration of marriage. There are cases 
where, when the thing is executed, a defendant might be liable, 
e.g., on a contract to paint and deliver a picture on and not 
before a day distant more than a year. If at the time appointed 
the person ordering the picture took it, he would be held to have 
renewed his promise at the moment. So of any other case where 
the law would imply a promise on the doing of anything by the 
promisor. But the law implies no such promise as that relied 
on here on the granting of a lease. It is said this is hard and 
grossly unjust. No doubt the Statute of Frauds always is, in cases 
where the consideration is executed, as in cases of guarantees, for 
example, and often where the consideration is executory, but the 
hardship must be borne for the sake of the rule. Next^ it is said 
that it is of continual occurrence in sales of property that some 
alteration is made, one piece of land substituted for another, and 
if that which is contended here is right, such arrangements could 
not be enforced. I agree they could not. It is quite certain that 
neither party could have enforced against the other the taking or 
granting of this thirty-two years' lease. It is grajited on the 
terms contained in it. No collateral agreement in relation to it 
not in writing can be enforced. I am of opinion our judgment 
must be for the defendant. 

I am glad to say that this opinion had the sanction of my 
lamented Brother Pigott. 



(1) 2 C. B. at p. 814 ; 15 L. J. (C.P.) 170. 
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Ahphlett, B. In this case the plaintiff?, M. & G. Sanderson, 1875 
being brewers and owners of a publio-house, called the Bose and Sanderson 
Crown, at Hackney, entered into an agreement in writing with the qbTym. 
defendant, dated the 4th of October, 1871, for letting the said 
pnblic-house to him as yearly tenant, at the rent of 1601, per 
annnm, and subject to the seyeral covenants and agreements 
specified in the articles nnmbered from one to thirteen, both in- 
clasive; and by the twelfth article the defendant might, by giving 
three months' notice, and upon payment of 1200Z., require a lease 
of the said premises for the term of twenty-eight years, at a rent 
of lOOZ., and subject to similar covenants as in the said agreement 
contained, or such of them as might be applicable to a lease of the 
said premises, and such others as are usually inserted in leases of 
public houses ; and by the thirteenth article, it was agreed that in 
case the said tenant should at any time after the granting of the 
said lease sell the business for a larger sum than 1200?., the excess 
should be divided equally between the plaintiffs and defendant. 
The public-house was subsequently burnt down, and by means of 
moneys received from the insurance office, and, as I collect, some 
additional moneys found by the defendant, the house was rebuilt, 
and after some negotiation it was arranged, and almost entirely at 
the request and for the benefit of the defendant, that a lease 
should be granted by the plaintiffs to the defendant, but that the 
terms should be varied from those stipulated for in number twelve 
in the following particulars : — 

1. 800Z. only was to be actually paid on the granting of the 
lease, but in consideration of other moneys which had been ex- 
pended over the premises by the defendant, 1200Z. was still to be 
expressed as the price paid on the granting of the lease. 

2. The term was to be for thirty-two years, at a rent of 10i)l., 
instead of twenty-eight years, at a rent of 1001. per annum. 

8. Several covenants burdensome to the defendant were to be 
omitted. 

A lease with these variations, dated the 4th of April, 1873, was 
accordingly granted by the plaintiffs to the defendant, and the 
counterpart was duly executed and signed by the defendant. 

The defendant afterwards sold the premises for the sum of 
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1876 25007., exceeding the 1200i by 1300i, and the plaintiflh therefore 

BAsxmBBoa claimed to be paid one moiety of such excess under the said 
QbItu. thirteenth article, and the defendant refusing to admit the said 
claim, this action was brought to enforce it. 

The defendant's defence at the trial was that the lease was 
granted in pursuance of a new parol agreement, and was not 
granted or accepted in lieu or satisfaction of the twelfth clause of 
the written agreement 

The jury found a verdict for the plaintiffs, and the defendant 
haying obtained a rule to shew cause why that verdict should not 
be set aside, and a nonsuit or a verdict for the defendant should 
not be entered, or why a new trial should not be had, the same 
has been argued before us and has now to be decided. 

Now, having regard to the way the question was left to them 
by Pigott, B., I think that the jury, in finding a verdict for the 
plaintiQs, must be taken to have found, so far as respects the in* 
tentioDS of the parties, that there was no abandonment or super- 
session of the written agreement, except so far as the lease granted 
varies from the lease stipulated for in the twelfth article. It was, 
however, contended before us, on the part of the defendant, that, 
whatever may have been the intention of the parties, the new 
lease, varying as it did from the terms agreed upon by the written 
agreement, put an end entirely to such written agreement, and that 
to insist now upon the thirteenth article was, in point of fact, to 
insist upon a new parol agreement upon the old terms, which 
could not be allowed consistently with s. 4 of the Statute of 
Fraud& And this argument was, as I understand, merely based 
upon the principle that when there are two distinct things agreed 
in writing to be done, each forming the consideration for the other, 
and one is actually carried into effect with variations verbally 
agreed upon, the other is in all cases reduced to a mere parol 
agreement incapable of being enforced. I must confess I cannot 
agree to that proposition in the broad sense in which it is ex- 
pressed, for supposing the varied part of the agreement was 
carried into effect by an instrument in writing, shewing on the 
face of it that it was a mere substitution for the original, I cannot 
see anything in the statute to prevent the other part of the 
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agreement which is evidenced in writing being enforced. Nor is 1875 
there anything contrary to this decided in the cases cited for the Sakbebson 
defendant of Oass v. Lord Nugent (1), Marshall v. Lt/nn (2), and gbIVes. 
Harvey v. Chrahham. (3) 

All that those cases decided was that where an agreement re- 
qnired by the statute to be in writing was varied by parol the 
Court conld not enforce the contract so varied. 

This, it appears to me, is a very different proposition from the 
one we are discussing, where the varied part of the agreement ^ 
was actually executed. 

If, therefore, I had found in the present case, either by a recital 
or other internal evidence in the new lease itself (which it must 
be remembered was signed by both parties), or by other written 
evidence under, the hands of the parties, that such lease was 
intended only to be a substitution for the lease mentioned in the 
twelfth article, I should have thought that without a violation of the 
statute the thirteenth article could have been enforced even in a 
court of law. And I must confess that I have had considerable doubt 
whether the general similarity of the provisions in the two docu- 
ments, taken in connection with the surrounding circumstances, is 
not su£Bcient to establish the substitution without the aid of parol 
evidence as to the intention of the parties ; but, after mature con- 
sideration, I have come to the conclusion that it is not, and must, 
therefore, agree with my learned Brother Bramwell, that the 
thirteenth article cannot be enforced in a court of law, which is not 
yet enabled to act upon the beneficial doctrine of courts of equity 
in respect of part performance. The result is that the defendant 
will be able, as far as this Court is concerned, to hold his lease 
without paying what, on the finding of the jury, must be taken to 
be a part at least of the agreed consideration. 

The plaintiff also contended that the Statute of Frauds did not 
apply to executed contracts, although executed on one side only, 
and there are some old dicta, and even decisions, that appear to 
bear out that view, and had it been sustained, Courts of law would 
have certainly made a long stride towards the adoption of the 

(1) 5 B. & Ad. 58. (2) 6 M. & W. 109. 

(3) 6 A. & E. 61. 



242 OOUBT OF EXOHEQUEB. [L. R. 

1875 equitable doctrine of part performance.* I think, howeyer, that in 
SasdmbbotT the face of more modem decisions, such as Ooeking v. Ward (I) 
GbIVxs ^^^ others, the older authorities on this point must be considered 
as overruled. 

I agree, therefore, that the rule must be made absolute. 

Bule absolute. 

Attorneys for plaintiffs : Ingile, Goopery & Holmes. 
♦ Attorney for defendant : E. 8. WiUett 



June 23 ; LEH AIN v. PHILPOTT. 

July 7. 
: — Landlord and Tenant — Distress for Rent — Action for Bent barred, where 

Distress held hut unsold. 

When a landlord distrains for rent and does not sell the goods, he cannot hring 
an action for the rent so long as he holds the distress, thongh it be insufficieot to 
satisfy the rent. 

Lear v. Edmonds (1 B. & Aid. 157) commented on. 

Declaration for use and occupation of messuages. 

Pleas, 1, never indebted; 2, Payment; 4, That the use and 
occupation of the messuages and premises were under a demise 
thereof to the defendant made by the plaintiff, whereby the de- 
fendant became indebted to the plaintiff for certain arrears of 
the rent thereof, and that afterwards and before suit the plaintiff 
took, levied, and distrained certain goods and chattels of the 
defendant then in and upon the demised premises, under coloor 
and as and in the name of a distress for the arrears, which goods 
and chattels then and afterwards were and are of more tlian 
sufficient value to have satisOed the arrears and the costs and 
charges of and attending such distress, and the sale of the goods 
and chattels thereunder and incidental thereto, and the whole of 
the catises of action herein pleaded to; and the plaintiff still 
holds, keeps possession of, and detains the goods and chattels 
under the levy, and as such distress, for the arrears and not 
otherwise. 

(1) 1 C. B. 858 ; 15 L. J. (C.P.) 245. ' 
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The 3rd plea was similar to the 4th down to the end of the 1S76 
wordsy " the whole of the causes of action herein pleaded to ;" it lbh^ik 
then concluded with, " and the same thereby then became and ^Bomr. 
were and are satisfied and discharged bj such distress," without 
alleging that the plaintiff still held the distress, as in the 4th 
plea. 

Issue on all the pleas. 

At the trial before Pigott, B., at the Guildhall sittings in 
February, 1875, the following facts were proved : — By a written 
agreement dated the 30th of March, 1874, the plaintiff let to the 
defendant a shop in Southampton Street, Strand, for one year from 
Lady Day, 1874, for 60Z., the rent to be paid in twelve equal instal- 
mentSy namely, 51. on the 25th day of each succeeding month. 
The defendant entered and occupied and paid the plaintiff 51. for 
the first month's rent. About the 19th of August the plaintiff 
distrained for 151. in respect of the three months' rent overdue, 
had the goods appraised, and retained them until the trial, 
without having sold them. On the 9th of September he issued 
a writ and brought this action to recover 201. for the four months' 
rent due on the 25th of May, 25th of June, 25th of July, and 
25th of August respectively. The jury found upon the evidence 
that there was an eviction by the plaintiff in August and before 
the 25th: and that the goods distrained and held as a distress 
were worth 81. Pigott, B., thereupon entered the verdict for the 
plaintiff for 157. for the three months' rent. 

A rule nisi having been obtained for ^'a new trial cm the 
ground th^t the plaintiff was not entitled to bring an action for 
his rent whilst he held a distress for the same rent," 

June 23. Anstiey for the plaintiff, shewed cause. The question 
arises on the 4th plea, and is, whether, when a landlord distrains 
for rent and holds the distress without selling it, and it is proved 
that the distress is insufficient to satisfy the rent and costs of dis- 
tress, he is barred from bringing an action for the rent. Lear v. 
Edmonds (1) is a decision that he is not barred even though the 
distress be sufficient, provided the rent be not in fact satisfied ; 

(1) 1 B. & Aid. 157. 
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1875 for there the demnrrer admitted the tmth of the statement in 



"Tjom^ the plea that the digtress was aoffident The present case is 
p^j^^ stronger for the landlord, for it was found by the jary not only 
that the rent was not satisfied, but that the distress was worth only 
SI, the rent being 151. Bayley, J., there says, ^ The language of 
the statute 2 Wm. & M. sess. 1, c. 5, is that the person distraining 
majf sell the goods, not that he must ; if so, then does he not stand 
as he did at common law before the statute ? for it is not aveited 
that the goods distrained were sold." It cannot be that merely 
detaining the distress without satisfietction is a bar to an action for 
the rent ; for if so the right of action is gone for ever, according 
to the old rule that a right of action once suspended is for erer 
lost There is no reason why the landlord should not have both 
remedies, just as a mortgagee or pawnee has: Loekhart y. 
Hardy. (1) 

BoveUf for the defendant, supported the rule, and discussed 
the authorities which are cited in the judgment He also re- 
ferred to WiUiams v. Price (2) ; Smith v. Ashforth (3) ; Quin v. 
WdUaee. (4) He also contended that in 2 Wm. & M. sess. 1, c. 5, 
s. 2, the words *^ it shall and may be lawful to sell," mean that the 
landlord must sell, and cited Piggott v. BirUes (5), per Parke B. ; 
Beg. V. Mayor of Harwich (6) ; and the notes to Simpson v. Har- 

topp.(7) 

Cur. adv. vuU. 

July 7. The judgment of the Court (Bramwell, Cleasby, and 
Pollock, BB.) was delivered by 

Cleasbt, B. In this case, to a declaration for use and occupa- 
tion, there was a plea that the occupation was under a demise at a 
fixed rent, and that the plainti£f had taken a distress for the rent 
sued for of sufiScient yalue to satisfy the rent, and that he still 
held the distress at the time when the action was brought. There 
was no demurrer to this plea, but issue was joined upon it, and the 
case went down to trial, and the jury found the rest of the plea 

(1) 9 Beav. 349. (4) 6 Wharton's Pennsylvania Rep. 452. 

(2) 3 B. & Ad. 695. (5) 1 M. & W. 441, 448. 

(3) 29 L. J. (N.S.) Ex. 269. (6) 8 A. & E. 919. 

(7) 1 Sm. L. C. 385, 6th Ed. 
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proTed, but that the distress taken was not of suflBcient value to 1875 
satisfy the rent. Tlie verdict was entered for the plaintiff, but a lehaih 
Yule was obtained for the defendant to sot aside the verdict, and 
for a new trial on the ground that the value of the distress was an 
immaterial part of the plea, and that the plea was a good answer 
without incorporating the sufficiency of the distress. 

The ease was very well argued for the plaintiff by Mr. Bovell, 
before my Brothers Bramwell, Pollock, and myself. The first 
question is whether the plea, as it stood, was a good plea, because, 
although there was no demurrer to it, if the whole plea was no 
answer, then every averment was equally material, and it must be 
proved as alleged. 

Upon the question whether levying distress for rent took away 

or suspended the right to maintain a personal action to recover it 

' while the distress continued, we were referred to many authorities. 

Tn the case of cattle taken damage feasant, and impounded and 
detained as a distress, the authorities clearly establish that no 
action of trespass is maintainable so long as the distress is detained 
or not accounted for. This was determined after full argument, in 
^ery clear judgments from Holt, C.J., and the other judges in Vaspor 
-r. Edwards. (1) 

This has never been dissented from, and the reason of the con- 
elusion is that when the law gives a man two remedies, one by a 
fiort of execution by levying a distress, and the other by a personal 
action, he cannot, if he chooses to resort to the former, have his 
action as long as the distress is in force. It seems to have been 
considered in early times that when a man adopted his remedy by 
distress which the law gave him, he made an election, and could 
not afterwards have his personal action at all; and Turton, J., 
in the beginning of his judgment in the case referred to, says, 
'** The plaintiff had his election of two remedies, trespass or dis- 
tress, and using of one is an utter waiver of the other;" and 
Littleton (2), ss. 219, agrees with this. But this doctrine of 
election, founded originally upon some distinction between a real 
•remedy and a personal one k, I should say, obsolete, and all the late 

(1) 12 Hod. 658, also reported sub (2) Littleton's Teonres by Car7,B.l. 
nomine Jasper y. Eadotves, 11 Mod. 21 ; s. 219, referring to a grantee of a rent- 
and in 1 Ld. Baym. 719 ; 1 Salk. 248. charge. 

Vol. X. Y 3 
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1875 authorities take no notice of it, though it would have been oon- 
~LBHAnr elusive if effectual. The question in that case was as follows: — 
Phmott. -Action of "trespass quare clausum firegit, and fed his grass with a 
pig.'' Plea, that the plaintiff had distrained the pig damage feasant 
and impounded it. Beplication, that the pig escaped without the 
consent of the plaintiff. Held, ill, for not alleging that it was 
withont the default of the plaintiff. This is therefore a clear 
authority that the distress is an answer to the act of trespass till it 
is ended without the plaintiff's de&ult. The analogy between 
the case of distress taken damage feasant and distress for rent ia 
obvious. At common law each was only a pledge ; the distress for 
rent is more a voluntary act than the distress damage feasant, 
because in the latter case the man may be said to be acting on 
the compulsion of the trespass. 

There are certainly good reasons for holding that a man who has 
distrained for rent shall not have his action until the result of the 
distress is ascertained ; for by taking the distress he compels the 
tenant either to lose his goods (or before the statute 2 Wm. & M. 
sess. 1, c. 5, the use of them), or replevy. Now if in order to preserve 
his goods he replevies, he must give a bond to prosecute his suit with 
effect, and he must bring his action, and then the avowry and plea 
raise the question of the right to the rent in the same way as the 
action of covenant It is therefore reasonable to say that the land- 
lord who has compelled the tenant to bring his action to try the 
right to the rent shall not have his own action until the former is 
disposed of. And the authorities (although there are some late 
ones apparently to the contrary) are clear upon the subject. 

We were referred to the Year Books, and we have the early 
entries of Sastell, for the question must then have frequently 
occurred. They are in p. 176a ; it is only necessary to refer to one, 
placitum 8. After another plea, it proceeds, as regards a claim for 
rent, that the plaintiff ought not to have his action, because he 
seized divers goods and chattels as a distress for the rent, and still 
detains the same. The replication is merely a traverse of the fact 
that he made the seizure in question as a distress. Thus the distress, 
while detained, was certainly considered a good answer then. And 
accordingly, in the case of Viispor v. Edtoards (1), already referred 

(1) 12 Mod. 658. 
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to, where the effect of a distress takea damage feasant which had 1875 
escaped was considered, it seems to have been thought clear that 
in the case of a distress for rent it was an answer to the declara- 
tion« 

In that case the judgment was given after great consideration ; 
and Gould, J., says : *' For the party has the goods as a pledge, 
and as long as that continues he shall not have any other remedy ; 
but once it ceases to be a pledge, his action is restored to him ;'* 
and farther on, " The plea is bad ; it is that nomine districtionis 
he took and impounded; but that is not enough, for he should 
have said further that he still does detain the distress." He after- 
wards, referring to the entry in Bastell, p. 175, says, *' Where a 
distress for rent is so pleaded and shewed to continue, so here as 
long as it is shewed that the plaintiff has a gage or pledge, so long 
it is a bar.** Powis, J., says, '' If the cattle die in pound, he may 
distrain in case of rent, or bring debt ; ergo, if they die in case of 
damage feasant he may bring trespass." 

Turton, J., also considers the case of distress for rent clear, and 
refers to it as an argument. He says : *' And distress sufficient to 
satisfy the rent is a good plea in bar to debt for the rent ; so, by 
parity of reason, in trespass.'* Holt, C J., in his judgment, does 
not refer to the case of rent ; but in the case of AUon v. Jarvis (1), 
he says: "'Distraining' is 'levying.' If a man distrain for rent 
and impound the distress, and then bring debt for the same rent, 
the defendant may plead 'levied by distress.'" This is not the 
matter decided, but put as clear, and is given in Yiner's Abr. Debt 
(L2),s.8. 

To come to later authorities, the effect of a distress for rent 
came before the Court of Queen's Bench in the case of Edwards v. 
Kelly . (2) The real question in that case was whether a promise 
to pay the rent by a stranger upon the withdrawal of the distress 
was a promise to be answerable for the debt of another, and so the 
question becomes whether the debt for the rent still continued 
while the distress was in force; and upon that Bayley, J., says: 
*' After the plaintiff had distrained he held in his own hands his 
remedy for recovering the rent, and the tenant was at that time 
(1) 11 Mod. 144. (2) 6 M. & S. 204. 



248 OOUBT OF EXCHEQUEB. [L. B. 

1875 no longer indebted, for so long as the landlord held the goods 
Jjwbavk under distress, the debt dae from the tenant was suspended.** And 
Pbiupott. Bolroydy J., a most careful and accurate judge, says: ''If debt 
were brought for the arrears while the goods were under distress, 
the tenant might plead the distress in answer, which shews that 
the debt was for the time suspended.'* He thinks it clear that the 
distress would be an answer, and draws the conclusion from it 

The above reasons and authorities seem to establish clearly that 
the existence of the distress is an answer to an action for the rent 
In the case last referred to it appeared, no doubt, that the distress 
was of sufficient value to satisfy the rent, but all the authorities 
proceed upon the general principle that the taking and holding of 
the pledge takes away the right to bring the action, without refer* 
ence to the value. The dictum of Turton, J., is the only authority 
which makes the value of the distress the test. The value of the 
distress must be a matter quite uncertain ; and if, being supposed 
to be of sufficient value, it suspends the remedy for rent alto- 
gether, it would be most unreasonable to say that, as it is the act 
of the landlord who chooses to distrain certedn articles, the doing 
so, provided they should be of insufBcient value, leaves the 
remedy by action open for the whole rent And if not for the 
whole rent, then it is impossible to say for what part. As long as 
the distress remains, the tenant cannot tell what amount to pay 
into Court to satisfy the uncertain balance. It certainly seems 
more reasonable to say, in accordance with the precedents and 
current of authorities, that the levying the distress for the whole 
rent suspends the remedy for the whole rent as long as the 
distress continues a pledge. If the goods were insufficient to 
meet the whole arrears, the landlord might have distrained in 
respect of one month's rent, and have proceeded by action for the 
residue. 

We have now only to deal with some late authorities which 
appear to be at variance with the conclusion arrived at, but which 
I think are not really so. 

The distinc^tion is this, that in these cases the plea only alleged 
that the landlord took and detained, and did not go on to say that 
he still, at the commencement of the action, continued to detain. 
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The first case relied upon was that of Lear v. Edmonds (1), 1875 
decided in the same year and by the same judges as Edwards v. ""l^^k 
KeUy. (2) In that case the plea was that the plaintiff took and 
detained the goods as a distress, the same foim as in Vaspor v. 
Edwards (3), which was then held bad. It does not shew that the 
pledge or levy continued in force at the commencement of the 
action. The ground of decision is not quite clear; it rather 
appears to be that the mere seizure was not satisfaction, and the 
defendant had alleged nothing more, as he ought to have done, 
the facts being in his knowledge. 

But the case is also reported in 2 Chitty's B. p. 301, under the 
name of Deare v. Edmunds, and there the reasons appear. Bay- 
ley* J*» i^ the course of the arguments, says : '^ it does not appear 
how long the distress was detained ; " and Abbott, J., says : *' The 
mere statement of the taking of a distress without saying how 
long the same was detained, is not a satisfaction ; " and Bay ley, J., 
in his judgment, puts it on the ground that the plea does not go 
far enough in not accounting for the distress. 

So that this case, which was the principal one relied on in the 
argument, is really no authority whatever that the action could be 
brought while the distress was in the hands of the landlord. 

This case was followed and acted upon in two subsequent oases, 
lAngham y. Wa/rren (4), and Hudd y. Bavenor (5), but in those 
cases the only decision was that the taking of a distress, though 
of a sufficient value, was not of itself a satisfaction. 

It is worthy of notice that all these authorities were brought 
nnder the notice of the Court of Common Pleas in the case of 
JDawsfm v. Oropp. (6) The question there was very much one of 
pleading, but a substantial question was involved, whether, after a 
distress for rent had been made, another distress could lawfully be 
made for the same rent while the first was not accounted for — a 
similar question to the present one, though not the same — and it 
was held that it could not. In an elaborate considered judgment 
Tindal, C.J., says, p. 971 : '' Assuming that the rent remained due, 

(1) 1 B. & Aid. 167. (4) 2 B. & B. 86. 

(2) 6 M. A; S. 20i. (5) 2 B. & B. 662. 

(3) 12 Mod. 658. (6) 1 0. B. 961. 
YOL.X. Z 8 
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1875 not having been satisfied by the first distress (and the case of 

Lmaih L^'"' v. Ednumds certainly did not go beyond that), still the land- 

PhiuWf. ^^^ could not make a second distress.'* This shews that the case 

of Lear t. Edmonds was only considered as deciding that a distress 

is not of itself a satisfaction of the rent, which is not disputed. 

I only desire further to refer to the case of Bex v. Cotton (1), 
where the question was, whether goods taken as a distress for rent 
could afterwards be seized for the king's debt before sale, and the 
general nature and efiect of a distress is fully gone into in a most 
ably considered judgment of Parker, C.B. In the course of the 
judgment (2) he says, it was argued, '* secondly, that levying by 
distress was a good bar, and 1 Salk. 218, was cited ; to which I 
answer, that it is agreed in that case that if the distress dies in 
the pound, or escapes without default of distrainer, he may dis- 
train again ; and so he may distrain de novo where the distress 
legally evicted without his default ; for levying distress is only a 
temporary bar, and no satisfaction." 

For the above reasons I am of opinion that the plea was a good 
plea, because as long as the distress continued the action of debt 
could not be brought ; and that if the distress was held, it was 
immaterial what was its value, and could not properly be decided, 
and therefore enough of the plea was proved to make a defence ; 
and so the rule must be made absolute. 

My Brothers Bramwell and Pollock concur in this judgment. 

Ride absolute. 

Attorneys for plaintiff: John 0. Bidton & Oo. 
Attorney for defendant : A. A. L. Harrison. 

(1) 2 Ves. Sen. 287. (2) 2 Ves. Sen. at p. 295. 
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LUCAS V. MASON. 1875 

Master and Servant — lAdbUity for Trespa^ — Chairman at PuMic Meeting — ^ ' 

Order to remove Person making Disturbance, 

On the trial, in an action for assault, the plaintiff proved that he was present 
in the gallery of a large hall where there was a meeting convened by members of 
an association, and that the defendant acted as chairman. There was an interrup- 
tion in the gallery near to the place where the plaintiff was standing, upon which 
the defendant said, " I shall be obliged to bring those men to the front who are 
making the disturbance. Bring those men to the front.'* The plaintiff was 
making no diaturbancey but, according to his statement, he was seized by a man 
with a white ribbon in his coat and two policemen, and dragged over some 
benches to the front part of the gallery, and thereby injured. There was nothing 
to shew the position or duty of those who seized him, or whether any instruc- 
tions as to keeping order had been given them by the defendant, before the act 
oomplained of: — r 

Heldf that there was no evidence to go to the jury^ of any liability on the part 
of the defendant, as there was not the ordinary relation of master and servant 
between him and those who assaulted the plaintiff; but only a particular direction 
as to a particular matter, and that the words used by the defendant did not au- 
thorize the officers to act upon their judgment as to who were the persons making 
the disturbance. 

AcTiOK for assault. Plea, not guilty. Joinder of issue. 

At the trial before Pollock, B., at the Manchester spring 
assizes, 1875, the learned Baron nonsuited the plainti£ A rule 
nisi to set aside the nonsuit haying been obtained, 

June, 24, 25. Edtoards, Q.O., (Pope, Q.C., with him), shewed 
cause. 

Tarr, Q.C., and B. JET. CoUins, supported the rule. 

Cur. adv. vuU. 
The facts and arguments sufficiently appear in the judgment 

July 7. The judgment of the Court (Bramwell, Cleasby, and 
Pollock, BB.) was deliyered by 

Pollock, B. The plaintiff in this case by his declaration 
alleged that the defendant assaulted and injured him, to which 
the only plea material to the question now before us is not guilty. 
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1875 The cause was heard before Pollock, B., at the last Manchester 
L^^ assizeSy when the plaintiff, being called as a witness, proved that 
jl^jj^ he was present in the gallery of a large hall where there was a 
meeting convened by members of the Church Liberation Associa- 
tion, and the defendant acted as chairman. 

In the course of one of the speeches there was an interruption 
in the gallery near to the place where the plaintiff was standing, 
upon which the defendant said, ** I shall be obliged to bring those 
men to the front who are making the disturbance. Bring those 
men to the front." The plaintiff was making no disturbance. The 
plaintiff stated that, upon this, a man with a whit« ribbon in his 
coat and two policemen seized him and dragged him over some 
benches to the front part of the gallery, whereby he was bruised 
and injured. Counsel for the defendant submitted that there was 
no evidence which ought to be left to the jury of the liability of 
the defendant for the acts of those who so seized the plaintiff, and 
the learned judge being of that opinion, nonsuited the plaintifEl 

It was not shewn at the trial what was the position or duty with 
relation to the meeting in question, either of the man with the 
white ribbon or of the two policemen, nor that any instruc- 
tions had been given to them by the defendant, or any one else, 
before the act complained of, as to keeping order or otherwise. 
We think, however, it must be assumed that the man with the 
white ribbon was in the position of a steward, whose duty it would 
be to assist the chairman in keeping order should any disturbance 
arise. It must also, we think, be assumed that what was done by 
the man with the white ribbon and the two policemen was done 
under the honest, though mistaken, belief that the plaintiff was one 
of those who were making the disturbance. It was not suggested in 
the argument before us that the defendant had been personally 
guilty of any wrongful act, or that he had by express instniotions 
authorized, or by subsequent ratification adopted, the wrongful act 
complained of. If, therefore, any liability attached to the defendant 
it must be in consequence of the general relationship which existed 
between the defendant and those who brought the plaintiff forward, 
or because his order to bring the disturbers to the front, meant, 
'* Determine who are disturbers, and when you have done so, bring 
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forward tbose whom you so determine to be disturbers.*' Under 1875 

these circumstances it becomes necessary to consider whether there l^o^ls 

was any evidence to show that the defendant's order had that ., *- 

•' Mason. 

meaning, or would reasonably be so understood by those to whom 
he gave it» and whether, upon any principle of law, the defendant 
could be made liable in this action. Where the trespass com- 
plained of is the direct and necessary consequence of an order 
given for its committal, the person who gives the order is clearly 
liable for the consequences, as much as if the trespass were done by 
his own hand ; and where the relation of master and servant exists 
the former is liable for the tortious acts of the latter wherever 
they are such as come within the scope of the servant's general 
duty, although in doing the particular act complained of he may 
have exceeded his authority, provided what he does is in the 
honest belief that he is executing hb master's orders ; for in most 
cases where a duty is to be performed or an act done by a servant, 
some discretion must be vested in him to whom the doing of it is 
committed, and, where this is so, the master cannot enjoy the 
benefit of hSs servant's acts which involve this discretion without 
being responsible for their result 

This rule holds especially where the master is absent, and the 
duty to be performed vicariously is general in character, as in the 
case of conductors of public vehicles, railway servants, and the like. 
Thus, in Seymour v. Chreentvood (1) the Court of Exchequer 
Chamber held the defendant, who was the owner of an omnibus, 
liable for the act of his guard in removing a passenger whom he 
supposed to be drunk, for, as was said by the Court, '^ The master, 
by giving the guard authority to remove offensive passengers, 
necessarily gave him authority to determine whether any pas- 
senger had misconducted himself." 

In the present case there was no relation of master and servant, 
or of principal and general agent, or agent for such cases as 
ixiight occur in the absence of the principal, but a particular direc- 
tion as to a particular matter, and this, in our judgment, not only 
prevents the decisions referred to binding us as authorities, but 
makes them inapplicable in principle. In the case of master and 

(1) 7 H. & N. 856 ; 30 L. J. (Ex.) 327. 
Vol. X. 2 A 3 
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1875 servant^ the character and duties attaching to the employment 
Lucas ^"^ known and defined beforehand, the servant who is to perform 
^^^ them is selected accordingly. In the present case no such rela- 
tionship existed in the first instance, nor did it arise daring the 
transaction. It is no doabt the duty of the chairman of a meet- 
ing, where a large body of people are gathered together, to do his 
best to preserve order, and it is eqnally the duty of those who are 
acting as stewards or managers to assist him in so doing, but the 
natare and extent of this duty on both sides cannot be very closely 
defined a priori, and must necessarily arise out of, and in character 
and extent depend upon, the events and emergencies which may 
from time to time arise. There is no such pre-existing relation- 
ship as exists in the case of master and servant, and there is, we 
think, no ground for extending by implication an express autho- 
rity limited in its terms. The disturbance which gave rise to the 
defendant's words took place in the presence of those who acted 
upon th^m. They were nearer to the plaintiff than was the de- 
fendant, and, if in doubt, might have referred to the defendant for 
further instructions. It does not^ therefore, seem to us that there 
was any evidence which should have been submitted to the jury of 
a general or implied authority going beyond the limit of that 
which was created by the express words used, or of any authority 
to the persons ordered to bring the disturbers forward to exercise 
a discretion as to who were disturbers. The rule must therefore 
Jbe discharged. 

Bule discharged. 

Attorneys for plaintiff: Bower & CoUon^for Gardner & Horner^ 
Manchester. 

Attorneys for defendant : Johnson dt WeatherallB, for Q. Had- 
Jidd, Jun.f Manchester. 
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NICHOLS v. MARSLAND. 1875 

Water stored—Water over flowing frtm Defendant's Land to Plaintiff's Land^ __^!!*L^?1 
Floods— Extraordinary Rainfall'- Vis Majw—Act of Ood. 

One who stores water on his own land, and uses all reasonable care to keep it 
safely there, is not liable to an action for an escape of the water which injures his 
neighbour, if the escape be caused by an agent beyond his control, such as a storm, 
which amounts to vis major, or the act of God, in the sense that it is practically, 
though not physically, impossible to resist it. 

On the defendant's land were artificial pools containing large quantities of 
water. These pools had been formed by damming up with artificial embankments 
a natural stream which rose above the defendant's land and flowed through it, 
and which was allowed to escape from the pools successively by weirs into its 
original course. An extraordinary rainfall caused the stream and the water in the 
pools to swell so that the artificial embankments were carried away by the pres- 
sure, and the water in the pools, being thus suddenly loosed, rushed down the 
course of the stream and injured the plaintiff's adjoining property. The plain- 
tiff having brought an action against the defendant for damages, the jury found 
that there was no negligence in the construction or maintenance of the works, 
that the rainfall was most excessive, and amounted to vis major : — 

EMf that the action was not maintainable. 
, Bylanda v. Fletcher (Law Bep. 3 H. L. 330) distinguished. 

The plaintiff sued as the sarveyor for the county of Chester of 
bridges repairable at the expense of the county. 

The first count of the declaration alleged that the defendant 
Mras possessed of lands and of artificial pools constructed thereon 
for receiving and holding, and wherein were kept» large quantities 
of water, yet the defendant took so little and such bad care of the 
pools and the water therein that large quantities of water escaped 
from the pools and destroyed four county bridges, whereby the 
inhabitants of the county incurred expense in repairing and 
rebuilding them. 

The second count alleged that the* defendant was possessed of 
large quantities of water collected and contained in three artificial 
pools of the defendant near to four county bridges^ and stated the 
breach as in the first count. 

Flea, not guilty, and issue thereon. 

At the trial before Cockbum, C.J., at the Chester Summer 
Assizes, 1874, the plaintiff's witnesses gave evidence to the fol- 
lowing effect: — ^The defendant occupied a mansion-house and 

2 A 2 8 
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1875 gionnds at Henbniy, in the eounty of Chester. A natoral stream 
XiCTou ~ called Bagbrooky which rose in higher lands, ran through the 
Mabslakd <^®f®^^Q^'s gronndsy and after leaving them flowed under the foar 
county bridges in question. After entering the defendant's grounds 
the stream was diverted and dammed up by an artificial em- 
bankment into a pool of three acres in area called '' the upper 
pool/' from which it escaped over a weir in the embankment, and 
was again similarly dammed up by an artificial embankment into 
the ''middle pool/' which was between one and two acres in area. 
Escaping over a weir in the embankment, it was again dammed 
up into ** the lower pool," which was between eight and nine acres 
in area, and from which the stream escaped into its natural and 
original course. 

About five o'clock pjn. on the 18th of June, 1872, occurred a 
terrible thunderstorm, accompanied by heavy rain, which con- 
tinued till about three o'clock a,m. on the 19th. The rainfall was 
greater and more violent than any within the memory of the 
witnesses, and swelled the stream both above and in the defen- 
dant's grounds. On the morning of the 19th it was found tliat 
during the night the violence and volume of the water had carried 
away the artificial embankments of the three poolp, the accumu- 
lated water in which, being thus middenly let loose, bad swelled 
the stream below the pools so that it carried away and destroyed 
the county bridges mentioned in the declaration. At the pools 
were paddles for letting off the water, but for several years they 
had been out of working order. 

Some engineers and other witnesses gave evidence that in their 
opinion the weir in the upper pool was far too small for a pool of 
that size, and that the mischief happened through the insufficiency 
of the means for carrying off the water. It was not proved when 
these ornamental pools were constructed, but it appeared that 
they had existed before the defendant began to occupy the pro- 
perty, and that no similar accident had ever occurred within the 
knowledge of the witnesses. 

After hearing the address of the defendant s counsel, the jury 
said they did not wish to hear his witnesses, and that in Uieir 
opinion the accident was caused by vis major. In answer to Cock- 
bum, J., they found that there was no negligence in the construe- 
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tion or maintenanoe of the works, and that the rain was most ex- 1875 
cessive. Gockbttrn, C.J., being of opinioQ that the rainfall, though NicholT" 
extraordinary and nnprecedented, did not amount to vis major or ^fj^^lj^^ 
excuse the defendant from liability, entered the verdict for the 
plaintiff for 4092Z., the agreed amount, reserving leave to the 
defendant to move to enter it for her if the Court (who were to 
draw inferences of fact) should be of opinion that the rainfall 
amounted to vis major and so distinguished the case from Rylanda 
Y. Fletcher. (1) 

A rule nisi having been accordingly obtained to enter the ver- 
dict for the defendant on the ground that there was no proof of 
liability, the plaintiff on shewing cause to be at liberty to contend 
that a new trial should be granted on the ground that the finding 
of the jury was against the weight of evidence — 

May 27. Mclntyre^ Q.C, and Coxan, for the plaintiff, shewed 
eause. The defendant having for her own purposes and advan- 
tage stored a dangerous element on her premises, is liable if that 
element escapes and injures the property of another, even though 
the escape be caused by an earthquake or any form of vis major. 

[Cleasbt, B. Was not the flood brought on to the defend- 
ant's land by vis major ?] 

The pools were made by those through whom the defendant 
claims, and if there had been no pools the water of the natural 
Btream would have escaped without doing injury. The case 
falls within the rule laid down by the judgment in Fletcher 
V. Byhnds (2), delivered by Blackburn, J. : *• We think that the 
true rule of law is, that the person who for his own purposes 
brings on his lands, and collects and keeps there anything likely 
to do mischief if it escapes, must keep it in at his peril, and if he 
does not do so is prima facie answerable for all the damage which 
ifi the natural consequence of its escape. He can excuse himself 
by shewing that the escape was owing to the plaintiff's default^ or 
perhaps that the escape was the consequence of vis major, or the 
act of God.'' This passage was cited with approval by Lord 
Cairns, C, and Lord Cranworth on appeal (3) 

(1) Law Rep. 3 H. L. 330. (2) Law Rep. 1 Ex. 265, 279. 

(3) Law Rep. 3 H. L. 330, 339, 340. 
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1875 [Cleasbt, B. There the defendant brought the water on to 

NioHOLs ^^^ 0^^ ^BJid. Not 80 here.] 

The intimation that yis major would perhaps be an excuse is 
not confirmed by any decision or any other 4ictum. But the facts 
here do not amount to vis major. If the weirs had been larger, or 
the banks stronger, the mischief would not have happened. Yis 
major means something which cannot be foreseen or resisted, as an 
earthquake or an act of the Queen's enemies. 

Sughes and 27imn {Sir J. Edher^ 8.0^ with them), in support 
of the rule, cited Broom's Legal Maxims, 5th ed. p. 230 ; ^ The 
act of God signifies in legal phraseology any inevitable accident 
occurring without the intervention of man, and may indeed be 
considered to mean something in* opposition to the act of man, as 
storms, tempests, and lightning : per Mansfield, C. J., in Forward 
V. Pittard (1) ; Trmt Navigation v. Wood (2) ; Bex v. Somerset. (3)" 
Also Amies v. Stevens (4), Smith v. Fletcher (5), May v. Burdett (6), 
and Jackson v. Smiihson. (7) 

[The question of the verdict being against the evidence was then 
argued.] 

Our. adv. viili. 

June 12. The judgment of the Court (Kelly, C.B., Bramwell 
and Cleasrby, BB.) was read by 

Bramwell, B. In this case I understand the jury to have 
found that all reasonable care had been taken by the defendant, 
that the banks were fit for all events to be anticipated, and the 
weirs broad enough ; that the storm was of such violence as to be 
properly called the act of God, or vis major. No doubt, as was 
said by Mr. Mclntyre, a shower is the act of Grod as much as a 
storm ; so is an earthquake in this country : yet every one under- 
stands that a storm, supernatural in one sense, may properly, like 
an earthquake in this country, be called the act of God, or vis 
major. No doubt not the act of God or a vis major in the sense 

(1) 1 T. R at p. 33. (4) 1 Str. 127. 

(2) 3 Esp. at p. 131. (5) Law Bep. 9 Ex. 64 

(3) 8 T. R 312. (6) 9 Q. B. 101. 
(7) 15 M. & W. 563. 
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that it was physicallff impossible to resist it, bnt in the sense 1875 
that it was pradieaUy impossible to do so. Had the banks been "nichodT 
twice as strong, or if that would not do, ten times, and ten times as j^i^jjjj^^ 
high, and the weir ten times as wide, the mischief might not have 
happened. But those are not practical conditions, they are such 
that to enforce them would prevent the reasonable use of property 
in the way most beneficial to the community. 

So understanding the finding of the jury, I am of opinion the 
defendant is not liable. What has the defendant done wrong? 
What right of the plaintiff has she infringed ? She has done 
nothing wrong, she has infringed no right. It is not the defend- 
ant who let loose the water and sent it to destroy the bridges. 
She did indeed store it, and store it in such quantities that, if it 
was let loose, it would do, as it did, mischief. But suppose a 
stranger let it loose, would the defendant be liable ? If so, then 
if a mischievous boy bored a hole in a cistern in any London 
house, and the water did mischief to a neighbour, the occupier of 
the house would be liable. That cannot be. Then why is the 
defendant liable if some agent over which she has no control lets 
the water out ? Mr. Molntyre contended that she would be in 
all cases of the water being let out, whether by a stranger or the 
Queen's enemies, or by natural causes, as lightning or an earth- 
quake. Why? What is the difference between a reservoir and 
a stack of chimneys for such a question as this ? Here the de- 
fendant stored a lot of water for her own purposes : in the case of 
the chimneys some one has put a ton of bricks fifty feet high for 
his own purposes: both equally harmless if they stay where 
placed, and equally mischievous if they do not. The water is no 
more a wild or savage animal than the bricks while at rest, nor 
more so when in motion : both have the same property of obeying 
the law of gravitation. Gould it be said that no one could have a 
stack of chimneys except on the terms of being liable for any 
damage done by their being overthrown by a hurricane or an 
earthquake ? If so, it would be dangerous to have a tree» for a 
wind might come so strong as to blow it out of the ground into a 
neighbour's land and cause it to do damage ; or a field of ripe wheat, 
which might be fired by lightning and do mischief. 

I admit that it is not a question of negligence. A man may 
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1875 nse all care to keep tbe water in, or the stack of chimneys stand- 
NichoJb ^^gf tu* would be liable if through any defect, though latent^ the 
water escaped or the bricks fell. But here the act is that of an 
agent he cannot control. 

This case differs wholly from Fletcher y. Bylands. (1) There 
the defendant poured the water into the plaintiff's mine. He did 
not know he was doing so ; but he did it as much as though he 
had poured it into an open channel which led to the mine without 
his knowing it. Here the defendant merely brought it to a place 
whence another agent let it loose. I am by no means sure that 
the likeness of a wild animal is exact. I ani by no means sure 
that if a man kept a tiger, and lightning broke his chain, and he 
got loose and did mischief, that the man who kept him would not 
be liable. But this case, and the case I put of the chimneys, are 
not cases of keeping a dangerous beast for amusement, but of a 
reasonable use of property in a way beneficial to the community. 
I think this analogy has made some of the di£Scnlty in this case. 
Water stored in a reservoir may be the only practical mode of 
supplying a district and so adapting it for habitation. I refer to 
my judgment (2) in Fletcher t. Bylanda, and I repeat that here 
the plaintiff had.no right that has been infringed, and the defend- 
ant haa done no wrong. The plaintiff's right is to say to the 
defendant, Sic utere tuo nt aliennm non Isdas^ and that the de- 
featdant has done^ send no more. 

The Chief Baron and my Brother Cleasby agree in this judg- 
ment. As to the plaintiff's application for a new trial on the 
ground that the finding of the jury is against evidence, we have 
spcken to Cookbora, C.J«; he is not dissatisfied therewith, and we 
cazmot see it is wrong. Consequently the rule will be absolute to 
enter a verdict for the defendant 

Bule dbedlute. 

Attorneys for plaintiff: FhUpot db San, for Potts db BdberU, 
Chester. 

Attorney for defendant : E. Byrne, for BrockUhurst it Co., 
Macdesfieild. 

(1) Law Rep. I Er. 266, 279. 
(2) 8 H. & C. at p. 7tf8; 34 L. J. (Ex.) at p. 181. 
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HOLMES AND WiFB V. MATHER. 1875 

Trespass to the Person — Driving unmanageable Horses in the pMie Highway — June 24, 
Accidental Injury — Vis Major — Master and Servant. 

To maintain an actipn for injury to the person the injurions act must be wilful 
or the result of n^ligence. 

The defendant's horses, while being driven by his servant in the public high- 
way, ran away, and became so unmanageable that the servant conld not stop 
them, but could, to some extent, guide t^em. The defendant, who eat beside 
his servant, was requested by him not to interfere'with the driving, and complied. 
While UDSUccessfuUy trying to turn a comer safely, the servant guided them 
80 that, without his intending it, they knocked down and injured the plaintiff, 
who was in the highway. The plaintiff having sued the defendant for negligence 
and in trespass, the jury found that there was no negligence in any one : — 

Held, that, even assuming the defendant to be as much responsible as his ser- 
vant, no action was maintainable ; for since the servant had done his best under 
the circumstances, the act of alleged trespass in giving the horses the direction 
towards the plaintiff was not a wrongful act 

Quoere, whether, if an action would have lain against the servant, it would also 
have lain against the defendant. 

The first count of the declaration alleged that the female 
plaintiff was passing along a highway, and the defendant so negli- 
gently drore a carriage and horses in the highway that they ran 
against h^r and threw her down, whereby die and the male plain- 
tiff were damnified. 

The second connt alleged that the defendant droTe a carriage 
with great force and violence against the female plaintiff and 
wounded her, whereby, &c. 

Plea, not gnilty, and issue thereon. 

At the trial before Field, J., at the spring assises for Durham, 
1875, the following facts were proved : — In July, 1874, the defend- 
ant kept two horses at a livery stable in North Shields, and wishing 
to try them for the first time in double harness, had them harnessed 
together in his carriage. At his request a groom drove, the 
defendant sitting on the box beside him. After driving for a 
short time, the horses being startled by a dog which suddenly 
rushed out and barked at them, ran away and became so un- 
manageable that the groom could not stop them, though he could 
to some extent guide them. The groom begged the defendant 
to leave the management to him, and the defendant accordingly 
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1875 did not interfere. The groom sneceeded in turning the horses 
HoLMM safely round several comers, and at last guided them into Spring 
MArara. Terrace, at the end of which and at right angles runs Albion 
Street, a shop in Albion Street being opposite the end of Spring 
Terrace. When they arrived at the end of Spring Terrace the 
horses made a sudden swerve to the right, and the groom then 
pulled them more to the right, thinking that was the best course, 
and tried to guide them safely round the comer. He was unable 
to accomplish this, and the horses were going so fast that the 
carriage was dashed against the palisades in front of the shop ; 
one of the horses fell, and at the same time the female plaintiff, 
who was on the pavement near the shop, was knocked down by 
the horses and severely injured. The jury stopped the case before 
the close of the evidence offered on the defendant's part, and 
said that in their opinion there was no negligence in any ona 
The plaintiff's counsel contended that since the groom had given 
the horses the direction which guided them against the female 
plaintiff, that was a trespass which entitled the plaintiffs to a 
verdict on the second count. 

The verdict was entered for the defendant, leave being re- 
served to the plaintiffs to move to enter it for them for 502. 
on the second count, the Court to be at liberty to draw inferences 
of fact, and to make any amendment in the pleadings necessary 
to enable the defendant to raise any defence that ought to be 
raised. 

HersoheU, Q.C., having obtfdned a rule nisi to enter the verdict 
for the plaintiffs for 50Z., pursuant to leave reserved, oA the ground 
that, upon the facts proved, the plaintiffs were entitled to a verdict 
on the trespass count, 

C7. BimeUy Q.O., and Crompton, for the defendant, shewed cause. 
The plaintiffs' contention is, that the driver gave that direction to 
the horses which turned them on to the plaintiff; but that is not 
clear upon the evidence. The horses swerved to the right, and 
the driver then pulled them further to the right, thinking he could 
turn them completely round, and so stop them. The horses struck 
the plaintiff while the driver was trying to pull them away from her. 
Therefore the injury was not caused by the immediate act of the 
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driver. The jnry haying found that there was no negligence, 1875 
the action is not maintainable in any form. This principle is laid ~holmi» 
down in the judgment of the Exchequer Chamber, in Fletcher v. ^* 
Byhnds (1) : — '' But it was further said by Martin, B., that when 
damage is done to personal property, or even to the person by 
collision, either upon land or at sea, there must be negligence in 
the party doing the damage to render him legally responsible ; 
and this is no doubt true, and, as was pointed out by Mr. Mellish 
during his argument before us, this is not confined to cases of col- 
lision, for there are many cases in which proof of negligence is 
essential, as, for instance, where cm unruly horse gets on the foot- 
path of a public street and kills a passenger : Eammach y. 
White (2) : or where a person in a dock is struck by the fiEilling 
of a bale of cotton which the defendants* servants are lowering : 
8c€tt T. London Dock Oo. (3); and many other similar cases may 
be found. But we think these cases distinguishable from the pre- 
sent. Traffic on the highways, whether by land or sea, cannot be 
conducted without exposing those whose persons or property are 
near it to some inevitable risk ; and that being so, those who go on 
the highway, or have their property adjacent to it, may well be held 
to do so subject to their taking upon themselves the risk of injury 
from that inevitable danger ; and persons who by the licence of 
the owner pass near to warehouses where goods aro being raised 
or lowered, certainly do so subject to the inevitable risk of acci- 
dent. In neither case, therefore, can they recover without proof 
of want of care or skUl occasioning the accident." ^ 

True, there aro dicta inLeame v. Bray (4) that negligence is imma- 
terial, but thero is no such decision. In that case and McLaughlin 
V. Pryor (5) there was evidence of negligence for the jury. So in 
Wakeman v. Bdbinson (6), whero Dallas, G. J., said : " If the accident 
happened entirely without default on the part of the defendant, or 
blame imputable to him, the action does not lie ;" and see Othbons v. 
F^pper. (7) But assuming that the driver is liable in trespass, the 
defendant took no part in • the management of the horses, and 

(1) Law Rep. 1 Ex. 265, 286. (4) 3 East, 593, 699. 

(2) 11 a B. (N.S.) 588 ; 31 L. J. (5) 4 Man. & Q. 48. 
(CP.) 129. (6) 1 Bing. 213, 215. 

(3) 3 H. & C. 596; 34 L. J. (Ex.) (7) 1 Lord Raym. 38. , 
17, 220. 
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1875 was not a participator in the trespass. Assuming, for the sake of 
HoLUEs argument, that the relation of master and servant existed between 
Mathbb. ^^^ defendant and the groom, the mere presence of the master on 
the box is not enough to fix him with liability for the trespass of 
the servant^ though it might in an action on the case for negli- 
gence. (1) The groom had no implied authority from his master 
to commit this trespass ; the groom expressly took on himself the 
responsibility of management. Trespass lies where the injury 
sued for is caused by the immediate and wilful force of the de- 
fendant; or by his immediate force without wilfulness. But 
whether the act of the groom in guiding the horses on to the 
plaintiff be considered immediate and wilful or not, in no sense 
was it the immediate force of the defendant, and this is essential in 
trespass, Sharrod y. London and North Western By. Co. (2), where 
Parke, B., delivering the judgment of the Court, said: "When 
the act is that of the servant in performing his duty to his master, 
the rule of law we consider to be that case is the only remedy 
against the master, and then only is maintainable when that act 
is negligent or improper ; and this rule applies to all cases where 
the carriage or cattle of a master is placed in the care and under 
the management of a servcmt, a rational agent. The agent's 
direct act or trespass is not the direct act of the master." There 
the plaintiff's sheep got upon the defendants' railway through 
defect of fences, and were run over by a locomotive driven by the 
defendants' servants. Held, that, whether the facts would or would 
not support an action on the case, trespass would not lie. (Jhandler 
v. Broughton (3) is the only case where a defendant has been held 
liable in trespass in consequence of his mere presence at the time, 
and there negligence in putting the horse into a gig, was proved, 
for which he was as much responsible as the driver. In the words 
of Manley Smith's Master and Servant, 2nd ed. p. 209, citing 
i^Manua v. Crickett (4) : '^ Unless there be evidence of the con- 
currence of the master's will in the act of the servant, a master 
can in no case be treated as a trespasser for the act of his 
servant." 

(1) See per Bayley,B., in MareUm v. (2) 4 Ex. 580, 586. 

Hardem, 4 B. & C. 226, citing Hvg- (3) 1 C. & M. 29. 

gett V. Montgomery, 2 N. B. 446. (4) 1 East, 106. 
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EerscheRj Q.C., and Oains/ord Brws^ m support of the rule. 1875 
But for the act of the groom in directing the horses on to the holhes 
plaintiff, they would haye run into the shop, and the plaintiff mother. 
would haye escaped. The groom may haye been doing better for 
himself and the defendant in ayoiding the shop, but that does not 
justify him in guiding the horse on to the plaintiff. That direc- 
tion haying been giyen by the immediate act of the driver, an 
action of trespass lies : Leame y. Bray. (1) There the defendant 
accidentally, and not wilfully, droye his carriage against the 
plaintiff's carriage, and the question being whether the proper 
remedy was trespass or case, it was held that the plaintiff had 
rightly brought trespass. Grose, J., said : ^' Looking into all the 
cases from the Year Book in the 21 Hen. 7, down to the latest 
decision on the subject, I find the principle to be, that if the 
injury be done by the act of the party himself at the time, or he 
be the immediate cause of it, though it happen accidentally or by 
misfortune, yet he is answerable in trespass." And Lord Ellen- 
borough says : '* If the injurious act be the immediate result of the 
force originally applied by the defendant, and the plaintiff be 
injured by it, it is the subject of an action of trespass vi et armis, 
by all the cases both ancient and modern. It is immaterial 
whether the injury be wilful or not." This was followed and 
approved in M^LauffhUn y. Pryor. (2) It is not disputed that the 
groom was doing all he could to stop the horses, but as he still 
retained some control over them, the injury was the immediate 
result of his act. Herein lies the distinction between the present 
case and Hammack y. White (3), where the defendant had no 
control whatever over the horse, and did all in his power to 
prevent him going where he did. Here the driver exercised 
control so far as to pull them away from one direction into 
another, which took them on to the plaintiff. 

[Bbamwell, B. He was trying to divert them from that direc- 
tion, but failed. It is not as if he had said, '* 1 must either drive 
into the shop or on to the plaintiff, and I'll do the latter.'*] 

In Hammack v. White (3) there was no count in trespass, and the 

(1) 3 East, 593, 599. (3) 11 0. B. (N.S.) 688 ; 31 L. J. 

(2) 4 Man. & G. 48. (C.P ) 129. 
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1875 present point was not taken. It only remains, then, to shew that 
HoLMM *^® defendant is as much responsible as if he had himself driven, 
-- •• and this is conclusively established by Chandler v. Broughion (1), 
which was trespass for driving a gig against the church in 
Langham Place. The defendant was sitting by his servant, who 
drove, and the horse ran away, and did the mischiefl The plaintiff 
having obtained a verdict, Bayley, B., reserved the point whether 
the action should Iiave been in case, but a rule nisi to enter a non- 
suit was afterwards refused. Bayley, 6., in giving judgment, said : 
'^ The rale is this : if master and servant are sitting together, and 
the servant is driving the master, the act of the servant is the act 
of the master, and the trespass of the servant is the trespass of the 
master. ... I think that where the master is sitting by the side 
of his servant, and the servant does an act immediately injurious 
to the plaintiff, an action of trespass is the proper remedy." This 
decision and that of Leame v. Bray (2) were followed and 
. approved in M'Laughlin v. Pryor. (3) There the defendant 
hired for the day a carriage and horses, which were driven by 
postillions in the service of the owner of the horses, the defendant 
sitting on the box. The postillions drove against the plaintiff's 
gig and injured it : held, that the defendant was liable in trespass, 
though the postillions were not his servants. It is immaterial that 
in all these cases there was negligence in the drivers ; for, in con- 
sidering whether trespass will lie, negligence is not regarded. It 
is not an element in the question of trespass to land — why should 
it be in trespass to the person ? In Bead v. Edwards (4) it was 
discussed whether the owner of a dog is not answerable in trespass 
for every unauthorized entry of the animal on to the land of 
another ; and though the point was left undecided, the only doubt 
entertained was one arising from tiie nature of the dog as distin- 
guished from oxen or horses. Willes, J., there referred to a case 
in the Year Book, 20 Edw. 4, Mich. Term., pi. 10., where the 
judges held that trespass lay against the defendant, whose beasts 
having been turned out on an uninclosed place where the defend- 

(1) 1 C. & M. 29. (4) 17 C. B. (N.S.) 245 ; 34 L. J. 

(2) 3 East^ 593, 599. (C.P.) 31. 

(3) 4 Mai). & G. 48. 
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ant had coinmon» entered the adjoining land of the plaintiff, and 1875 
depastured his herbage, without the defendant's knowledge. This houcm 
case was also cited by Blackburn, J., in Fletcher t. Bylanda. (1) ^j^toj-b. 
The defendant by his own Tolition set the carriage and horses in 
motion ; and if the result is that he can only save himself by 
injuring the plaintiff, there is no justification for the injury. If 
somebody must suffer, why should it be the innocent plaintiff, 
instead of the defendant, who chose to exercise his horses in the 
public streets? 
[Bbamw£LL, B., referred to Mouse's Case. (2)] 

Bbamwell, B. I am inclined to think, upon the authorities, 
that the defendant is in the same situation as the man driving ; 
but, without deciding that question, I assume, for the purposes of 
the opinion I am about to express, that he is as much liable as if 
he had been driving. 

Now, what do we find to be the facts ? The driver is absolutely 
free from all blame in the matter ; not only does he not do any- 
thing wrong, but he endeavours to do what is the best to be 
done under the circumstances. The misfortune happens through 
the horses being so startled by the barking of a dog that they run 
away with the groom and the defendant, who is sitting beside 
him. Now, if the plaintiff under such circumstances can bring 
an action, I really cannot see why she could not bring an action 
because a splash of mud, in the ordinary course of driving, was 
thrown upon her dress or got into her eye and so injured it. It 
seems manifest that, under such circumstances, she could not main- 
tain an action. For the convenience of mankind in carrying on the 
affairs of life, people as they go along roads must expect, or put up 
with, such mischief as reasonable care on the part of others can- 
not avoid. I think the present action not to be maintainable. 

That is the general view of the case. Now I will put it a little 
more specifically, and address myself to the argument of Mr.^ 
Herschell. Here, he says, if the driver had done nothing, there is 
no reason to suppose this mischief would have happened to the 
woman ; but he did give the horses a pull, or inclination, in the 

(1) Law Rep. 1 Ex. 280. (2) 12 Co. Rep. 63. 
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1875 direction of the plaintiff— he drove them there. It i^ true that 
Hduin ^^ endeavoared to drive them farther away from the place by 
Mathkb. S^^^^^S them to tarn to the right, but he did not sucoeed in doing 
that. The argument, therefore, is^ if he had not given that impulse 
or direction to them, thej would not have come where the plaintiff 
was. Now, it seems to me that argument is not tenable, and I 
think one can deal with it in this way. Here, as in almost all 
cases, you must look at the immediate act that did the mischief 
at what the driver was doing before the mischief happened, and 
not to what he was doing next before what he was then doing. 
If yon looked to the last act but one, you might as well argue 
that if the driver had not started on that momiug, or had not 
turned down that particular street, this mischief would not have 
happened. 

I think the proper answer is. You cannot complain of me unless 
I was immediately doing the act which did the mischief to you 
Now the driver was not doing that What I take to be the case 
is this: he did not guide the horses upon the plaintiff; he guided 
them away from her, in another direction ; but they ran away 
with him, upon her, in spite of his effort to take them away from 
where she wa& It is not the case where a person has to make a 
choice of two evils, and singles the plaintiff out, and drives to the 
spot where she .is standing. That is not the case at alL The 
driver was endeavouring to guide them indeed, but he was taken 
there in spite of himself. I think the observation made by my 
Brother Pollock during the argument is irresistible, that if Mr. 
HerschelFs contention is right, it would come to this : if I am 
being run away with, and I sit quiet and let the horses run wher- 
ever they think fit, clearly I am not liable, because it is they, and 
not T, who guide them ; but if I unfortunately do my best to avoid 
injury to myself and other persons, then it may be said that it is 
my act of guiding them that brings them to the place where the 
accident happens. Surely it is impossible. 

As to the cases cited, most of them are really decisions on 
the form of action, whether case or trespass. The result of them 
is this, and it is intelligible enough: if the act that does an 
injury is an act of direct force vi et armis, trespass is the proper 
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Yetnedy (if there is any remedy) where the act is wrongful, either 1875 
as being wilful or as being the result of negligence. Where the holues 
act is not wrongful for either of these reasons, no action is main- ]^i^^n^ 
tainable, though trespass would be the proper form of action if it 
were wrongful. That is the effect of the decisions. In Sharrod v. 
London and North Western By. Co. (1) the master was not present. 
In M*LaughUn v. Pryor (2) the defendant was present, and was 
supposed to be taking part in the control of the animals. In Leame 
y. Bray (3) there was an act of direct force vi et armis, and there 
was negligence. I think, therefore, that our judgment should be 
for the defendant. 

I think I could distinguish the case cited from the Year Book, 
but I will only say that there the defendant let out animals, liable 
to stray, whether frightened or not, in a place not inclosed, and 
without anybody to keep them in bounds. 

Cleasbt, B. I would only add a word as to a point on which 
my Brother Bramwell has not given judgment, and that is this. 
This is not a case where the act that is done must be justified, as 
where a man does a particular thing to avoid something else, but 
it is a case where it must be shewn that it was the act of the 
defendant himself. I sum up all in these words : in my opinion, 
the horses were not driven there by the defendant's servant, but 
they went there in spite of him, so far as he directed them at all. 

I want to say one other word. In my opinion it is not clear 
that the act was the act of the master. To obtain a true test, we 
must look at all the circumstances, and particularly at the position 
of things where persons are placed in a peculiar situation of 
danger. Here I understand the case to be this : the master not 
having the same capacity for managing the horses, and being 
perhaps alarmed and anxious to interfere, the servant says, ''Leave 
it to me, do not take any part." Tlie master complies. That 
would absolve him as far as any question of personal negli- 
gence is concerned ; and at that moment I think the act of the 
servant ceased to be the act of the master. I think, in support 
of that, I need only read this passage from the judgment of 

(1) 4 Ex. 580. (2) 4 Man. & G. 48. 

(3) 3 East, 593, 599. 
VOL.X. 2 B S 
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1875 Parke, B^ in Sharrod ▼. Lfmd(m and North WetUm Eg. Co. (1), 

HoLxv where he says : ^ In all cases where a master gives the diiecdon 

iUraKB. ^^^ control over a carriage, or animal, or chattel to another 

rational agent, the master is only responsible in an action on the 

case for want of skill or care of the agent — ^no more.''. 

Pollock, B. concnrred. 

Rule dischargei. 

Attorney for plaintiff: 8. JB. HoifUyfoT Pybus, NeweaMe. 
Attorney for defendant : 8. W. Johnsons/or Tinteg, Adamion, dt 
Adamson, NorCh Skidds. 



J«^y7. BODDINGTON v. BOBINSON. 

Qran^ — Freehold Edate to taJee Effect infuturo — Habendum controlled hy 
Express Grant in Premises — Construction. 

B. was tenant for life of a honse and piemises, of which (subject to his life) 
he had made two leases, a lease expiring on the 13th of Novemho', 1864, and a 
lease to J. expiring on the 13th of November, 1874. 

On the 10th of Norember, 1864, B. executed a deed, by which, in considera- 
tion of a yearly rent of 601. he granted and leased the property to J., his executors, 
administrators, and assigns, habendum from the 13th of November *' for the term 
of B. for the term of his natural life * : — 

Heldf that this deed was not void on the ground that it purported to create a 
future estate of freehold, as there was in the premises of the instmment an 
express grant of the life estate in praasenti, which was not controlled by the 
habendum. 

Ejectment to recover possession of a pnblic-honse. 

At the trial before Pollock, B., at the last Lancashire spring 
assizes, it appeared that one Boyle, being tenant for life of the 
house, had granted a lease of it, at a rent of 422. to one Tyrer, for 
ten years, expiring on the 13th of November, 1864. In 1858 
Boyle made another lease of the house to one Johnson for ten 
years (if Boyle should so long live), from the 13th of November, 
1864, when the previous lease would expire. 

On the 10th of November, 1864, a deed was made between 
Boyle and Johnson. By this deed,'^which was inartificially drawn, 
it was witnessed that in consideration of the rent thereinafter 

(1) 4 Ex. at p. 586. 
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named (50Z.), Royle "granted, demised, and leased to Johnson, i875 

his executors, administrators, and assigns," the house in question, Boddinoton 

" to have and to hold the land and house, &c., hereby demised ^ ^' 

unto Johnson, his executors, administrators, and assigns, from the 

13th of November for the term of the aforesaid John Boyle for 

the term of his natural life." Previously, on the 17th of February, 

1864, Johnson had made an underlease to the plaintiff for ten 

years less ten days, from the 13th of November, 1864. On the 

1st of October, 1870, the plaintiff granted a lease of the house to 

the defendant till the 29th of September, 1874. On the 10th of 

March, 1874, Johnson made a lease to the defendant for twelve 

years, from the 29th of September, 1874. On the 81st of October, 

1874, the plaintiff procured from Boyle a lease of fourteen years, 

from the 13th of November, 1874, when Boyle's first lease to 

Johnson expired. Under this lease the plaintiff sought to eject 

the defendant, who claimed under his lease from Johnson, and 

the question was, whether Johnson had a good title under Boyle's 

grant to him on the 10th of November, 1864. 

A verdict was directed for the defendant, with leave for the^ 
plaintiff to move. 

A rule nisi having been obtained to enter the verdict for the 
plaintiff on the ground that the deed of the 10th of November,. 
1864, under which the defendant claimed, was void, and that not* 
withstanding it the deed of the 31st of October, 1874, under which 
the plaintiff claimed, was operative, 

June 26. Ambrose, Q.C., and Crompton, shewed cause, and 
cited Oermain or Jarman v. Orchard (1) ; Carter v. Madgwkk (2) j 
GoodtiUe v. Oibbs (3) ; BucTder's Case. (4) They also referred to 
8 & 9 Vict. c. 106, s. 6. 

JB. G. Williams, Q.C., and A. Bailey (of the Chancery Bar) in 
support of the rule, cited Sanders on Uses and Trusts, 5th ed. 
vol. ii. p. 154, n. 8 ; Co. Litt. 133 a. 

The nature of the arguments on either side will be found in the 
judgment of the Court. 

Our, adv. vtdt. 

(1) 1 Salk. 346. (3) 5 B. & 0. 709. 

(2) 3 Lev. 889. (4) 2 Rep. 66, a, b. 

2B 2 3 
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1875 Jaly 7. The judgment of the Court (Bramwell, Cleasbv, and 

BocDiNOTON Pollock, BB.) was delivered by 

BoBiNsoN. Cleasbt, 6. (1) The only matter argued before us in this case 
was whether a certain deed of conveyance, dated the 10th of 
November, 1864, was incapable of taking effect and void, by 
reason that it purported to create a freehold interest to take 
effect in futuro. 

Several questions were debated with much ability and research, 
but the argument turned chiefly upon the question whether, 
although the habendum in the deed purported to create such 
a freehold, still as, in what are called the premises, there is a 
grant not open to that objection, the deed could take effect in 
prsesenti, and operate upon the estate of the grantor. 

The grantor, one Boyle, really had himself an estate for life, 
and at the time of the conveyance there were three days un- 
expired upon a previous term, which would expire on the 13th of 
November, 1864, as to which it did not appear who was possessed 
of that term, and besides, there was a term of ten years, of which 
Johnson, the grantee in the deed in question, was possessed, to 
expire on the 13th of November, 1874. The rent reserved by 
that lease was 402. a year. Under these circumstances, the con- 
veyance in question was executed by Boyle to Johnson. The 
object seems to have been to secure to Johnson the whole of the 
interest during Boyle's life, and for any period beyond the ten 
years he was to pay 501. a year instead of 4lOL a year. By the 
deed in question, Boyle granted the property to Johnson, his 
'executors, administrators, and assigns, habendum for the term of 
Boyle^ life, to commence from the 13th of November, 1874. (2) 
Now undoubtedly, by the habendum, the estate of freehold was 
to commence in futaro, and if such an estate cannot be created 
since 8 & 9 Yict. c. 106, and the terms of the habendum were to 
govern, the deed was void. But if the grant in the premises was 
to govern, notwithstanding the habendum, the deed was good. 
Similar questions have often arisen, but not exactly as in the 

(1) The jadgment was read by mentioning any year, but the Court in- 
Amphlett, B. ferred that the term was to oommenoe 

(2) The gvant, as before stated, was from the 13th of November, 1874. 
from the 13th of November, without 
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present case. The authorities establish, we think clearly, that if ^87^ 
the grant in this case had been to Johnson, (omitting the words Bodddigton 
" administrators," &c.), then, as there would only be an implied BobSbon. 
estate for life in him, the express limitation in the habendum 
would destroy the implied estate, and as it would not in law 
take effect, being the creation of a freehold estate in future, the 
deed would be void. The authorities for this were, among others, 
BueJder'a Case (1), and Hoffff y. Cross. (2) It is also recognized 
as the rule in subsequent cases, particularly Ooodtiih y. CHhbs (3), 
and indeed was hardly disputed. But the authorities also esta- 
blish, we think, with equal clearness, that if the grant in the 
premises had been an express grant to Johnson for life, or to 
Johnson and his heirs, then the habendum, though Toid in 
itself, would not destroy the express grant in the premises, but 
the grant in the premises would take effect, of courBe so far as it 
could, upon the estate of the grantor. It is only necessary to 
refer to the case of QoadtMe v. QUibs (3), and the lucid judg- 
ment of Abbott, C. J., after a full argument by Goote and Preston, 
in which this was expressly decided. The authorities are referred 
to in the judgment, Carter v. Madffuneh (4) ; Qermain or Jarman 
V. Orehard. (5) 

We have here a third case, a grant to Johnson, his executors, 
administrators, and assigns, not naming any term, and the ques- 
tion is, under which head this case comes. 

It appears to us that the present case is not a case in which 
there is an implied estate from the grant in the premises, but an 
express estate with apt words. 

We are entitled to look at the interest which the grantor had, 
and it was an estate for his life, and proper words of limitation for 
granting the whole of this estate in prsesenti are used, via. to the 
grantee, his executors, administrators, and assigns, as was forcibly 
pressed upon us in argument by the learned counsel for the de- 
fendant It is impossible to say that this is a case in which an 
estate is only implied in the grantee. 

The deed, therefore, takes effect upon the estate which the 

(1) 2 Rep. 56, a, b, (3) 6 B. & C. 709. 

(2) Cro. Elias. 254. (4) 3 Lev. 839. 

(5) Skin. 528; 1 Salk. 346. 
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1875 grantor had, and the effect of this is that the defendant^ who 
BoDDiNGTON claims under that deed, is entitled to snceeed. 

This makes it unnecessary to consider the other questions 
argued, yiz. the effect of the whole deed, taken together, as in- 
tended to convey a present interest, and the effect of the statute 
in removing an objection to the creation of a freehold estate in 
futuro. 

The rule must be discharged. 

Bule discharged. 

Attorneys for plaintiff: Chester, Urquhart dt Go., for Potter 
dt Kniffhiy Manchester. 

Attorneys for defendant: Clarke dt San, for J. B. Homer, 
Manchester. 



July 7. GABAHRON and Another v. EREEFT and Others. 
KREEFT AND Others v. THOMPSON. 

Contract — Sale of uruueeriained Goods — Passing of Property — BiBs of Lading 
drawn wp and indorsed &y Shipper in Fraud of OonsiffMe ^Liability of 
Shipmaster— Charterparty providing that Master shaUsign BiUs of Lading 
as presented. 

The defendants bought from one M. all the ore of a certain mine in Sjiain, to be 
shipped by M. at Cartagena on ships to be chartered by the defendants or by him. 
The ore was to be paid for by bills against bills of lading, or by longer bills on the 
execution of a charterparty, and on a certificate that there was enough ore in stock 
to load the vessel chartered. On being so paid for, the ore was to be the property 
of the defendants. Several vessels had been loaded, and others chartered, and 
several payments made up to March, 1872, when the 71, one of the chartered ships, 
arrived at Cartagena. The payments which had been made at that time exceeded 
in amount the price of all the ore shipped and to be shipped in all the vessels 
chartered and not loaded, so that had M. shipped ore on the T, he would have 
been entitled to no payment in respect of it He had ore which he could and 
ought to have shipped, taking bills of lading to the order of the defendants. In- 
stead of doing this, before any ore was put on board the 21, he telegraphed to the 
defendants that he would not load the T. on their account, and though they 
telegmphed to him threatening him if he did not, he loaded the 71, taking bills 
of lading, making the shipment to be by one S., and the caigo deliverable to S.'s 
order. No certificate in relation to this ore was ever given to the defendants. 
By the terms of the charterparty the captain was to sign bills of lading as prasented. 
'S. was a fictitious person, and M., after indorsing the name of S. on the bills of 
lading and then his own, indorsed them for value to the plaintiffs :— 

Hdd, that the plaintiffs, as against the defendants, were entitled to the cargo ; 
By Bramwell and Cleasby, BR, on the ground that though M. acted in breach of 
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his agreement, yet the manner in which the ore was put on hoard the T^ and the 
form in which the hills of lading were taken, shewed that the property in the ore ' 
did not pass to the defendants hefore or after shipment ; By Kelly, G.6., solely on 
the ground that the charterparty justified the master in signing bills of lading, 
which gave the plaintiffs a title. 

In an action on a charterparty by Mesars. K., the former defendants, as char- 
terers, against the shipowner for not delivering a cargo on board the M, to the 
plaintiffs according to the charterparty, it appeared that the charterparty of the 
Jkf., which was one of the vessels chartered for carrying ore under the contract 
above-mentioned, did not authorise the master to sign bills of lading as presented* 
but the shipowner, by the charterparty, agreed to deliver the cargo to the plain- 
tififs. This cargo had also been fully drawn against, but M. obtained irom the 
master bills of lading, as in the former case, and indorsed them for value to G., 
to whom the master delivered the cargo : — 

JUddf by the majority of the Ck>urt (Bramwell and Gleasby, BB»X that the 
defendant was not liable, on the ground that the master performed his contract by 
delivering the cargo according to bills of lading. By Kelly, G.B., dissenting, 
that the defendant was liable, as the property in the ore drawn against had passed 
to the plaintifib, the pnidiasers, and as the master was not justified imder the 
charter in giving bills of lading which were inconsistent with the rights of the 
plaintiffs. 

The action Oabarran v. Kreefi was a feigned issue to try the 
title to 400 tons of iron ore shipped at Cartagena on board a 
vessel called the Trowhridffe. 

Kreefi y. Hunnpson was an action bj the plaintiffs as charterers 
against the defendant as owner of the ship Macedonia, the declara- 
tion stating that it was agreed between the plaintiffs and the 
defendant that the Macedonia should load at Cartagena from the 
factor of the plaintifib a ballasting of 150 to 200 tons of iron, 
and therewith proceed to the Tyne to discharge at Tyne Dock, 
and deliver the same afloat to the plaintiffs or assigns on being 
paid freight, &c. Averment, that the ship loaded iron and pro- 
ceeded to Tyne Dock, and the plaintifb requested to have the 
iron delivered to them. Breach, that the defendant refused to 
deliver it to them. There was a second count in trover. 

Fleas : First, denial of the charterparty ; fifth, denial of breaches ; 
eighth, on equitable grounds, that, after the making of the charter- 
party and before the alleged breach, one Gabarron and one Eche- 
verria became assigns of the plaintiffs of the goods and of their 
right to have delivery made to them under the charterparty, for 
valuable (consideration, and their property in the goods became 
vested in Grabarron and Echeverria, who requested the defendant 
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to deliver the goods to them, which he accoidiDgly did. Ninth, 
on equitable grounds, that, after the charterparty and before the 
alleged breach, a bill of lading, in three sets or parts^ was pre- 
sented and signed by the captain of the ship on behalf of the 
defendant, whereby he acknowledged to haTe reoeiyed of one 
Sabadie the goods in the declaration mentioned, and undertook to 
deliver them for Sabadie to order, being paid for freight and all 
other conditions according to the charterparty. That the goods were 
loaded on board under the terms of the bill of lading ; that Sabadie 
indorsed the bill of lading to one Munoz, who indorsed it for valu- 
able consideration to Grabarron and Echeverria, to whom the 
property in the goods passed, and they required the defendant to 
deliver the goods to them under the bill of lading, which he ac- 
cordingly did, and refused to deliver them to the plaintiflk To 
second count, not guilty, and denial that the goods were the 
plaintiff's. Joinder of issue. 

The two cases were tfied together before Bramwell, B., at the 
London sittings after Trinity Term, 1874. 

In Oabarran v. Kreeft^ a verdict was entered for the defendant,, 
with leave for the plaintiffs to move to enter it in their &vour; 
and in Kreefi v. Thompson, a verdict for the plaintiffs for 921^ with 
leave for the defendant to move* 

Bales nisi were afterwards obtained, in Qabarron v. Kreeft, to 
shew cause why the verdict should not be sot aside and entered for 
the plaintiffs, on the ground that the property in the ore passed to 
the plaintiffs, or that the defendants were estopped from disputing 
that it so passed ; in Kreefi v. Thompson, to shew cause why the 
verdict should not be entered for the defendant, on the ground that» 
under the circumstances, the property in the cargo passed to Qa- 
barron & Co., or that the plaintiffs were estopped from disputing 
that it so passed, and also that there was no breach of the charter- 
party. 



May 26, 28. Benjamin, Q.a, and R. E. Webster, shewed 
cause, and referred to PicTcering v. Bush (1) ; Turner v. Tru$Ues 
of Liverpool Docks (2); Thompson v. Bominy (3); Broum y. 

(1) 16 East, 38. (2) 6 Ex. 543 ; 20 L. J. (Ex.) 393. 

(3) 14 M. & VV. 403. 
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Hare (1); QumeyY. Behrend (2); Benjamin on Sales of Personal 
Property, 2nd ed. p. 248. 

Watkin Williams, Q.a, and Arbuihnot {A. L. Smith with them), 
in support of the rules, cited EUershaw v. Magniao (3) ; Offle 
V. Atkinson (4); Folks v. Fletcher (5); The Chartered Bank of 
India v. Henderson (6) ; Gilbert v. Chiiffnon(7) ; Modkes t. Nichol- 
son. (8) 

Cur. adv. vuU. 

The facts and the inferences of fact drawn by the Chief Baron 
and the learned judges, together with the nature of the argu- 
ments will be found in the following judgments. 
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GABARRON v. KREEFT. 

July 7. Beamwell, B, It will be conyenient in this case 
briefly tojstate the fietcts, as I appreciate them. The defendants 
bought from one Munoz all the ore of a certain mine in Spain^ to 
be shipped by Munoz f. o. b. at Cartagena, on ships to be chartered 
by the defendants or by him. The ore was to be paid for by bills 
against bills of lading, or on the execution of a charter, and on a 
certificate that there was enough ore in stock to load the vessel 
chartered. On being so paid for, the ore was to be the property of 
the defendants. (9) Various vessels had been loaded, and others 



(1) 4H.&N.822; 29 L. J. (Ex.) 6. 

(2) 3 £. & B. G22 ; 23 L. J. (Q.B.) 
265. 

(3) 6 Ex. 570,11. 

(4) 6 Taunt 759. 

(5) 18 C. a (N.S.) 403; 34 L. J. 
(C.P.) 146. 

(6) Law Rep. 5 P. C. C. 501. 

(7) Law Rep. 8 Ch. 16. 

(8) 19 C. B. (N.S.) 290; 34 L. J. 
(C.P.) 273. 

(9) TLe original contract was in a 
letter, as follows :— 

*• 124, Fenchurch Street, 
" London, 25th October, 1871. 

" Sefior Don Francisco Munoz, of 
Cartagena. 
" We hereby confirm the verbal ar- 



rangement made with you this morning 
respecting the produce of such of the 
Porman iron mines as may be in your 
hands, viz. : 

"We agree to buy from you the 
whole of the iron ores which you may 
obtain from these mines within twelve 
months from this date, at the price of 
seven shillings and sixpence per Eng- 
lish ton, delivered f. o. b. on ships at 
Porman, upon the conditions that you 
can obtain freight for all the ore so 
purchased. by us. . . . 

"You binding yourself to load the 
said vessels chartered by you when 
they arrive on your side, and also such 
vessels as we may charter. Payment 
for the ores to be made by your drafts 
upon tts at fourteen days' date if drawn 
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chartered, and yarioos payments made up to March, 1872, when 
the Trowbridge^ one of the chartered ships, arriyed at Cartagena. 
The payments that had been made at that time exceeded in 
amount the price of all the ore shipped and to be shipped in all 
the yessels chartered and not loaded ; so that had Munoz shipped 
ore on the Trawbridffe, he would haye been entitled to no payment 
from the defendants in respect of it. He had ore which he could 
and ought to haye so shipped, taking bills of lading to the order 
of the defendants. Instead of doing this, he, on the 8th of April, 
and before any ore was put on board the Trowbridge^ picked a 
quarrel with the defendants, telegraphed to them that he would 
not load the Trowbridge on their account, and though they tele- 
graphed to him threatening him if he did not, he loaded the Trwo- 
bridge and took bills of lading making the shipment to be by one 
Sabadie, and the cargo deliyerable to Sabadie's order. It is 
agreed he had at the time of shipment no intention \a ship for 
the defendants. In giying these bills of lading the captain was 
clearly justified, as the charter said he was to sign bills of lading 
as presented. Sabadie was a sham ; the ore was the ore of Munoz. 
Munoz indorsed Sabadie's name on the bill of lading, and then 
his own, and then pledged it to the plaintif& The question is, 
whether the plaintiffs or defendants are entitled to the cargo. 

If the cargo eyer belonged to the defendants, it is certain that 
Munoz could confer no title unless by estoppel or otherwise, as 
hereafter mentioned. This is clear on principle, and is shewn by 
Ogle y. Aihineon. (1) Did then the ore ever belong to the defen- 
dants ? Certainly not, till it was paid for. For the agreement 
was not a sale of specific property, but an agreement to sell all 
the ore to be produced. Did it become the property of the defen- 
dants on being paid for ? The contract says it shalL But it 
seems to me impossible that it can be so. There is nothing to 
distinguish the ore paid for from that not paid for, certainly there 
is no evidence that the ore put on the Trowbridge was specially 



againBt B/L., at three monthB date if 
drawn against charter; if the latter 
mode of payment is adopted you are 
bound to send us with advice of each 
draft an attested certificate that the 



quantity of ore drawn for is actually in 
stock ; and that this ore is to be con- 
sidered our property, Stc 
(Signed) « Kreeft, Howard, &Ctx" 
(1) 6 Taunt. 769. 
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ear-marked as the subject of the cargo for it or any other ship. 1875 

No certificate in relation to it was given as provided by the 

contract It is impossible to suppose that if this ore had been 

stolen while in the possession of Munoz, though after it was paid Kbbdt 

for, the loss would have been the defendants', or that the defen- XHomoy 

dants would not have had a right to reject this ore and object to 

its being loaded, or that Munoz might not have loaded other ore. 

These considerations seem to shew that no property passed in this 

ore before it was put on board the ship. Did that cause the 

property to pass ? Now, it is clear that Munoz had no right to 

pot any part of that ore on the ship except for the purpose of its 

being delivered to the defendants. On the other hand, it is 

equally clear to me, that had he said to the captain when loading, 

" I load this on my own aocount^ and not on the defendants," and 

the captain had taken it on board, the loading, together with the 

other facts, would not have passed the property. But it does not 

appear that he said anything till he presented the bill of lading, 

and then he shewed that he had not loaded for the defendants but 

for his own purposes. If the property had passed on taking the 

bill of lading made out as it is, the loading was, in my opinion, 

nugatory. The captain knew no heUeat, and was justified in giving 

the bill of lading as he did, but his doing so did not take the 

property out of the defendants, if in them, any more than it would 

if the ore had been bought and paid for by the defendants, 

stored in their yards, and shipped by Munoz as a mere agent : 

Ogle V. AthinBon. (1) The question, then, is reduced to this, did 

the property pass on actual shipment, the shipper having no right 

to ship except to pass the property, and having no right to retain 

possession for any lien for the price or otherwise, but taking, when 

he does take it, a bill of lading, deliverable otherwise than to the 

defendants, to whom it ought to have been made deliverable. 

If this matter were res intogra, there would be strong ground 
for contending it did. It would be impossible to suppose that 
Munoz could be heard to say, ** I was doing what was right if 
shipping as your property, wrong if shipping as mine, but it is the 
latter I did." If Munoz could not say this, neither, it is argued, 
could any one claiming title under him. 

It is true that Munoz had told the defendants that he would not 
(1) 5 Taunt. 759. 
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ship on their account^ but they had equally told him he should, 
' aud should ship on no other, and he shipped. Suppose goods not 
specific were sold to be delirered by the seller into the buyer's cart 
when sent for, and the seller said, *' I shall not put those goods in 
your cart unless you pay more than the agreed price, and the 
buyer said, ** You shall, and I shall send my cart," and did, and 
the goods were put in it by the seller, it is clear that the seller 
could get no more than the agreed price. I know that different 
considerations may arise as to a cargo, but the question as between 
Munoz and the defendants is the same. 

But the matter is not res integra, though there is no case pre- 
cisely in point. EUerahaw v. Magniac{l) certainly is not. There the 
shipper had shipped a different cargo to what he had agreed to 
ship ; the captain taking it on board knew that He was bound to 
tell the shipper to take it out or to give him bills of lading deli- 
verable to him. I am aware that a cargo of linseed was to be 
shipped, and that some linseed was shipped. But the plaintiff 
had a right to reject a part cargo. The case may be tested thus. 
If a bill of lading of the linseed had been given deliverable to 
the plaintiff he might have refused to receive it Still that case 
shews that a shipper rightfully shipping for a buyer, can never- 
theless get a bill of lading deliverable to himself. Neither is 
Turner v. TrtMte^ of the Liverpool Docks (2) in point For there 
the shippers had a right of lien on the goods till they were paid 
for in the agreed manner. But that case also shews that goods 
may be put by the seller on the buyer's ship with nothing, as 
appears, said at the time, and that nevertheless the seller may 
get a bill of lading deliverable to himself. It does not appear in 
that case that the shippers at the time of shipment said anything 
about the form of the bill of lading to be given, or reserved to 
themselves any right as to it 

Then there is the case of FaJIce v. Fletcker (3), in which Willes, J. 
(p. 409), uses expressions which go to shew that a shipper may ship 
saying nothing, and then demand a bill of lading in exchange for 
the mate's receipt in such form as he pleases. Wait v. Baker (4) is 
also not in point, because there the vendor had a right of lien. But 

(1) 6 Ex. 670, n. (3) 18 C. B. (N.S.) 400 ; 34 L. J. 

(2) 6 Ex. 648 ; 20 L. J. (Ex.) 393. (C.P.) 146. 

r4) 2 Ex. 1. 
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Parke, B., said, *' The delivery of the goods on board the ship was 
not a delivery of them to the defendant, bat a delivery to the 
captain to be carried under a bill of lading, and that bill of lading 
indicated the person for whom they were to be carried/' He said 
the same thing in Vcm Casleel v. Booker, (1) In Moahes v. NichoU 
9on (2) it was held that retaining the bill of lading, though made 
out in thlT buyer's name, prevented the passing of the property. 
There, however, the vendor had a lien. Mr. Benjamin, on Sales, 
p. 306, thus sums up the result : " Where goods are delivered on 
board of a vessel to be carried, and a bill of lading is taken, the 
delivery by the vendor is not a delivery to the buyer but to the 
captain as bailee for delivery to the person indicated by the bill 
of lading, as the one for whom they are to be carried.** The cases 
seem to me to shew that the act of shipment is not completed till 
the bill of lading is given ; that if what is shipped is the shipper's 
property till shipped on account of the shipowner or charterer, it 
remains uncertain on whose account it is shipped, and is not 
shipped on the latter's account till the bill of lading is given 
deliverable to him. 

It seems to me, therefore, that in this case the property never 
passed to the defendants, and the plaintiffs are entitled to recover. 
I feel bound by the authorities, which perhaps establish a more 
convenient state of law than would exist if bills of lading might 
be got deliverable to one peraon while the property was in 
another. . 

As to the question of estoppel, viz. that the defendants, having 
authorized the signing of bills of lading as presented, have autho- 
rized an act by which Munoz has been able to deceive the plaintifls, 
I am of opinion that would not avail the plaintiffs if the property 
in the ore had passed to the defendants. The defendants no 
more enabled the commission of a fraud than they would have 
done if the ore had been their property, never that of Munoz, in 
their stores, and Munoz only an agent for shipment, and the charter 
in the present form. What the defendants have done is, supposing 
the property is theirs, to put it in the possession of Munoz, and so 
make him appear the owner. But if I hand my watch to a man 

(1) 2 Ex. 691 ; 18 L. J. (Ex.) 9. 
(2) 19 C. B. (N.a) 290 ; 34 L. J. (C.P.) 273. 
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to keep for me, though I in a sense enable him to appear to be the 
' owner, yet if he sells or pledges it, I do not lose my property. 
I think judgment shoidd be for the plaintiffs. 

KREEFT V. THOMPSON. 

This case differs from Odbarron v. Kreefi in the following 
particulars : It is an action on a charterparty by the charterers 
against the shipowner, for not delivering a cargo to the plaintiffs 
according to the charterparty. The charterparty did not autho- 
rize the captain to sign bills of lading as presewted. By it the 
shipowner agreed to deliver the cargo to the plamtiffs. The load* 
ing had partly taken place while Munoz was intending to fulfil his 
oontraoti but was finished afterwards. The cargo had been speci- 
fically drawn against. 

If I am right in my opinion in Oaharron y. Kreefi, the pro- 
perty in this cargo never passed to the plaintiffs. For I think 
it makes no difference that at the beginning of the loading, Munoz 
intended to ship for the plaintiffs. As I haye said, the act is not 
complete till the bill of lading is giyen. Was the shipowner 
neyertheless bound by the charter to deliver the cargo to the 
plaintiffs? I think not. I thfaik the charter only means that 
the cargo shall be delivered to the charterer if he has a right to 
receive it, and that he had no right to receive this. Then it 
will be said that the shipowner had no right to take it on board. 
I think he not only had such right but was bound to do so. I 
think that if Munoz had said to him, ^'I will not ship for 
the plaintiffs, but will ship for myself," and the captain had 
said, '* I will not take the cargo, but sail away in ballast^" he 
would have done wrong. A captain when he cannot get the 
agreed cargo is bound to take some other cargo, if he can get it, so 
as to lessen the loss. Suppose Munoz had wholly refused all 
shipment^ and some other owner of ore had offered a shipment; 
the captain would have been bound to take it, and, had he done 
80^ would not have been bound to deliver it to the plaintiffs. 

I think, on the authorities referred to in Chbarron v. Kreefi, that 
the captain could not refuse to sign the bill of lading which 
Munoz required, unless he let Munoz take out the cargo, and that 
he would have done wrong had he required him to do so. There 
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is no suggestion in any of the oases cited in Cbxbarron v. Kreefi 
that any action would be maintainable against captain or owner 
for giving bills of lading to the order of the shipper. Besides, 
Mnnoz was the agent of the plaintiffs^ and the captain was justified 
in signing bills of lading as he required. 
I think our judgment should be for the defendant. 
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GABARRON v. EREEFT. 

GiiEASBYy B. The question upon this interpleader is whether 
the plaintiffs or the defendants are entitled to a cargo of ore put 
on board a vessel called the Trouibridffe at Cartagena. 

The defendants had agreed to purchase of one Munoz all iron 
ore, the produce of a certain mine, and it was* to be paid for either 
by bills at fourteen days, if drawn against bills of lading, or by 
bills at three months from date of charterparty. In this latter 
case it was provided by the contract of sale that certificates of the 
quantity being in store should accompany the bills, and that the 
ore so drawn for was to be considered as the property of the defen- 
dants. It is obvious that the bills of exchange in this latter case 
would not refer to the exact burden of the vessel designated, but 
to an estimate only of the quantity to be taken on board. Munoz 
loaded the Trowbridge with ore in the name of one Sabadie, and 
procured bills of lading making the ore deliverable to the order 
of Sabadie, which Sabadie indorsed to Munoz, and Munoz then 
indorsed them for a valuable consideration to the plaintiffs. It 
must be taken that Munoz was not justified in doing this, and 
that he made the refusal of the defendants to accept two more 
bills an occasion for breaking his contract, and the question is 
whether, under the circumstances of the case, the cargo of -the 
Trowbridge had ceased to be the property of Munoz when he 
obtained the bills of lading afterwards indorsed to the plaintiffs. 
I say had ceased to be the property of Munoz, because it is, I 
think, clear that although the defendants agreed to buy the whole 
produce of the mine, the ore did not become the property of the 
defendants when it was taken for the time to the store, but was 
at that time the property of Munoz. It must be taken, I think, 
that by virtue of the payment the defendants had become entitled 
to a quantity of the ore in store, corresponding with the amount 
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of the bills drawn against the charterer of the Trowbridge^ bat it 
cannot be doubted tliat this alone would not transfer the property 
in any particnlar part, and upon this no authorities need be re- 
ferred to. And the question becomes whether by any subsequent 
act of appropriation the property in a particular part has passed? 

The question, what is a sufficient appropriation, has formed the 
subject of many decisions. By referring to Rohde v. ThwaUes (1) 
and Brown v. Hare (2), in any work on the subject of sales of 
personal property, all the authorities will be found. 

In my opinion as soon as there was an appropriation, by which 
I mean an uncouditioDal appropriation, of a part of the stock, that 
part would become the property of the defendants. Now it is said 
in the present case that» by the finding of the jury, up to a certain 
time Munoz was loading under the contract, and afterwards Mras 
not doing so. The effect of this would bo as to so much as was 
loaded up to that time, the property would pass, and a question 
would then arise as to how far Munoz would affect the title of the 
defendants to what had been appropriated by delivering on board 
the vessel a quantity of other ore which could not be distin- 
guished. 

But in reality, upon all the facts found in this case, and dealing 
with them subject to the powers conferred upon us to draw infer- 
ences, there is nothing to shew that any quantity was delivered on 
board before the 8th of April, when it is clear that Munoz was not 
appropriating any as the property of the defendants, but only 
selecting what he should send by the vessel. There is no proof 
that part was loaded. The utmost evidence is that of the letter 
of the 11th of April, the contents of which, having been argued 
upon on both sides, may be taken as some evidence of the state- 
ments contained in it, and thus shewing that the Trou^nidge and 
several other vessels were loading on that day. But coupling 
this with the date of the bill of lading, the 26th of April, I cannot 
regard this as proof that any quantity was loaded on the 8th of 
ApriL And if none was on board before that time, then it appears 
to me that the mere act of selection from the bulk of a particular 
part to be placed on board the vessel, is not such an appropriation 



(1) 6 B. & C. 388. 

(2) 3 H. & p. 484; 27 L. J. (Ex.) 
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29 L, J. (Ex.) 6. 
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as ta make the oontract of pordiase operate on it Because the 1875 
seleoiieii was in the mind of the person selecting, not a selection gabarboh 
of a portion of what had been paid for, but of what he alleged was kbekit 
not paid for. Kbseft 

It was further argued that, independently of the intention of Tbovnov. 
MnnoE to aj^ropriate the ore loaded to the contract and particular 
drafts, the fact of loading the ore on board the vessel chartered 
by the defendants was of itself such an act as vested the property 
in them. But upon the effect of delivering a cargo contracted 
for on board the vessel of the vendee, the authorities are too 
numerous to refer to. I may mention Turner v. Trustees of (he 
Lmrpool Docks (1) as an early one (with EUershaw v. Magniao in 
the note in that case (2) ), and Shepherd v. Harrison (3) as the last 
The effect of these is that the delivering of goods contracted for 
on board a ridp when a bill of lading is taken is not a delivery to 
tiie buyer, but to the captain as bailee to deliver to the person in- 
dicated by the bill of lading, and that this may equally apply 
when the ship is the ship of the vendee. 

Such would, I think, be tiie proper conclusion, independently of 
the clause of the charterparty, that the captain is to sign bills of 
lading as presented. This does not mean merely as regards price 
or any particulars of that sort, because it is plain that when the 
diarter was effected it was uncertain whether Munoz would not 
choose to draw at fourteen days against bills of ladiog, in which 
case he mighty no doubt, have made the cargo, by the terms of the 
bills of lading, deliverable to himself. The captain knows nothing 
about the arrangements between Munoz and the defendants, he 
only knows that Munoz is the person who is to fulfil the charter- 
party on behalf of the defendants. Thus the defendants make it 
obligatory upon the captain to give to Sabadie or Munoz this 
document of title to property transferable by indorsement, and 
this, if not an estoppel against the defendantSi as between them 
and the bona fide holder of this document of title, very much 
strengthens the conclusion that Munoz having this power expressly 
reserved to him, acted throughout with reference to it, as he did 
in fact exercise it to the last 

(1) 6 Ex. 543 ; 20 L. J. (Ex.) 393. (2) 6 Ex. 570, n. 

(3) Law Bep. 5 H. L. 116. 
Vol. X. 2 C 3 
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For the above reasons I am' of opinion that the plaintiffs are- 
entitled to succeed npon this issue. 

KREEFT V. THOMPSON. 

This case is not like Crdbarran v. Kreeft, in which the question 
of property only was inyolved. It is an action on a charterparty 
by the freighters against the shipowner. By the charterparty^ 
the defendant was to receiye from the factor of the freighters at 
Cartagena a cargo of ore, and deliver in the Tyne docks to the 
freighters or assigneea No question arises in the present case 
upon the pleadings, and the case is to be dealt with entirely on 
the facts ; but as it is a question of contract, it is essential to see 
what the exact contract is, and it is to deliver to the frreighters 
or assignees. The word ''assignees" cannot mean, I think, as- 
signees of the charterparty; but it may mean either assignees of 
the cargo or assignees of the bill of lading, which is the title to 
property in the cargo. 

I must say I have very great difficulty in dealing with this case, 
from the scantiness of the materials for any decision. The ques- 
tion relates to the cargo of a vessel called the Mcteedonia, which 
it appears was chartered as early as the 9th of November, 1871, 
and drawn against on the 29th of November. It has been noticed 
that by the arrangement between Munoz and the plaintiffi the 
cargo might be drawn against either by bills at three months from 
the date of the charterparty, or at fourteen days from the bills of 
lading. It might appear from this that bills of lading were not 
to be taken except when they were drawn against. But that is 
not the case, the correspondence shews throughout that in cases 
where the bills had been drawn against the charterparty, bills of 
lading were still to be taken by Munoz, and forwarded to the 
plaintiffs. See, for example, the letter of the 29th of Novem- 
ber, 1871, in which Munoz says : '' We have drawn on you this 
day a bill for 1232L, at 90 days, which we place to your credit 
on account of cargoes per Macedonia, NautHus, and Messenger, 
invoices of which will follow with their respective bills of lading/' 
And as regards the cargo by the Macedonia, which we are now con- 
sidering, and which had been drawn against so early as the 29th 
of November, wc have the following in the letter of the plainti£& 
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themselveSy dated the 24ih of January : <^ We are expecting bills 1875 
of lading of Mcusedania and Betriever, &c/* Gabarton 

It is true there is nothing to shew that these bills of lading did xbedt 
not make the cargo deliverable to the plaintiffs. But this is Kbeeft 
not material^ because the shipowner or captain knew nothing of thoitfsox 
the arrangement between Munoz and the plaintiffs, and if there 
were to be bills of lading, Monoz must be the person to deter- 
mine in what form they should be, because it is admitted that he 
might draw in each case against bills of lading, in which case, no 
doubts the bills of lading would be deliverable to himself, or he 
would have no security, and the captain would not ask him why 
he took the bills of lading deliverable to himself. 

The effect of this seems to me to be that the captain must look 
to Munoz to determine how the bills of lading are to make the 
cargo deliverable, and that he performs his contract by delivering 
the cargo according to the bills of lading, though by the charter- 
party the cargo is deliverable to freighters or assignees. If he is 
addressed to Munoz as the factor of the shipper, and Munoz is to 
determine whether he will take bills of lading deliverable to him- 
self, the shipper is bound by his act in having the goods made 
deliverable to himself, and it cannot make any real difference in 
substance whether by the bills of lading the cargo is made deliver- 
able to Sabadie or to Munoz. 

This seems to me a more satisfactory mode of deciding the case 
then by deciding it on the ground that the plaintiffs did not per- 
form their part of the contract^ because their factor did not send 
a cargo deliverable to the freighters or their assigns, although it 
really comes to the same thing. 



KREEFT V. THOMPSON. 
Kelly, 0.6. The question in this case is whether a quantity of 
iron ore, shipped on board the Macedonia by one Munoz is the pro- 
perty of the plaintiffs Ereeft and others, and whether the master 
was bound to deliver it to them upon its arrival in England, or 
whether it had passed under the bills of lading to order, signed 
by the master at the instance of Munoz in favour of one Sabadie, 
and from whom it passed by indorsement to Gabarron, the plaintiff 
in the other action. I am of opinion that the ore had become 

2 C 2 3 
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the property of the plaintiffs* if not before, at the time when it 
' was shipped on board the Maeedonia ; that the master was bound 
by the terms of the charterparty to deliver it to the plainti£& 
upon the arrival of the ship in the Tyne; and that not having 
done so, his owner, whom the defendant represents, is liable to 
this action. The ore was shipped by Manoz at Cartagena, under 
a contract between him and Ereeft, by which Ereeft had con- 
tracted to buy from him the whole of the iron ores which he 
might obtain from the mines within twelve months from the 25th 
of October, 1871. And it was expressly agreed that Munoz should 
load such vessels as should be chartered by Ereeft, payment to be 
made at fourteen days' date, if drawn for against bills of lading, 
and at three months' date if drawn against charter. And Munoz 
to send with advice of each draft an attested certificate that 
the quantity of ore drawn for was actually in stock ; and that that 
ore was to be considered the property of Kreefl. 

The Macedonia was chartered by Ereeft, and by the charter- 
party the owner expressly agreed *' to proceed to Cartagena, and 
load from the factor to the freighter (Ereeft) the quantity of iron 
in question, and therewith to proceed to the Tyne to discharge ai 
Tyne-docJc, and to deliver the same afloat to the *^ said freighter 
(Kreeft) or assigns on being paid the agreed freight " 

The Maeedonia proceeded to Cartagena, and Munoz having 
already drawn and Ereeft having accepted drafts exceeding in 
amount the price of the ore in question, and having taken it out 
of stock, and so separated it &om the bulk of the stock, shipped 
the quantity of ore in question on board the Macedoniay the 
shipment continuing for several days, and no intimation having 
been given by Munoz to the master that the ore was otherwise 
than destined to and shipped for the account of Ereeft, the 
charterer of the ship. But when the shipment was complete, 
Munoz fraudulently prevailed upon the master to sign bills of 
lading for the ore to order, which afterwards passed by indorse- 
ment for value to Gabarron. 

Under these circumstances I am of opinion that the whole case 
depends upon the contracts between the parties, that is to say, 
between Ereeft and Munoz, and Ereeft and the owner of the 
Macedonia respectively, and that Munoz having contracted that 
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the oroi when drawn for and the drafts accepted, should become 
the property of Kreeft^ it became his property as soon as he had 
accepted beyond the amount of its price, and it had been separated 
from the bulk of the stock. But if this were doubtful I am 
clearly of opinion that it became his property the moment it 
was put on board the Macedonia. The case was contended in 
argument to be the same as if the plaintiff had purchased and 
paid for a quantity of merchandize which the seller contracted to 
deliver into the purchaser's waggon, when he should send for it, 
and that he had hired the waggon of the defendant, who had con- 
tracted to carry it to the plaintiff's warehouse and there deliver 
it to the plaintiff, but whose servant, the waggoner, having 
received it into the waggon, had signed a contract to deliver it, 
and had afterwards, in fact, delivered it to another person. It has 
been argued that the shipment was made with a view to the bill of 
lading, and with the intent to take a bill of lading to order, and 
that the shipment was not complete till the bill of lading was 
signed. No doubt the shipment and the bill of lading in general 
constitute but one transaction. But in this case it is to dis- 
regard altogether the contracts between the parties, to apply to 
it this general rule or practice. Here, Munoz had received a copy 
of the charter, and knew that the vessel had been chartered by the 
plaintiffs, and that the owner had contracted to receive the ore 
from him and to deliver it to the plaintiffs upon the ship's arrival 
in the Tyne. And I hold that it was not competent to Munoz, or 
to the master, or to both together, to change the property by the 
wrongful act of Munoz, or the unauthorized acquiescence of the 
master; the one in demanding, the other in granting the bills of 
lading. Upon the simple and plain ground, therefore, that under 
the contract between Ereeftand the shipowner, the master, as the 
agent of the owner, was bound to deliver the ore, on its arrival in 
the Tyne, to Ereeft, and that he could not exonerate himself of 
that obligation by the unauthorized signature of the bills of 
lading; it appears to me that Ereeft was entitled upon the arrival 
of the ship in the Tyne to the delivery of the ore, and consequently 
that the defendant is liable to this action for the non-delivery. 

Many cases were cited on the one side and on the other, but it 
appears to me that none of them has any application to the case 
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before the Court, except, indeed, the case of EUersihaw v. 
Moffniae (1), where the facts were very similar to the present^ 
but with this marked distinction, that there was no such ex- 
press contract as here — ^that the property in the goods should vest 
in the purchaser upon their having been drawn for and the 
drafts accepted ; and further, that a part of the goods only was 
shipped and the vessel filled up with other goods, for which the 
purchaser had not contracted, and so that as he was not bound 
to accept the one and had never contracted for the other, the pro- 
perty in neither had vested in him by the shipment. 

On these grounds I am of opinion that the plaintiff Ereeft is 
entitled to the judgment of the Courtt 



GABARRON v. KREEFT. 

This case differs from the last in one point only, but that one is 
all important. Here, the facts in all other respects being sub- 
stantially the same, the charterparty of the ship (in this case called 
the Trowlridge) contained these words: ''The captain to sign 
bills of lading as presented." Now, these words appear to me not 
only to convey an authority to the master, but to impose an obli- 
gation upon him, to grant or sign bills of lading in whatever form 
and to whatever effect he might be required by Munoz to sign 
them. I think, therefore, that the bills of lading, though a fraud 
upon Ereeft, were granted and signed under and in strict pur- 
suance of his authority, and having been indorsed for yalue to the 
plaintiffs, entitled them to the ore in question, and therefore to the 

judgment of the Court. 

B/des dhiolute. 

Odbarron v. Ereeft. 
Attorneys for plaintiffs: Williamson, EUl, dt Co,, for IngUdeiw & 
Daggett, NewcasUe-on-Tyne. 
Attorneys for defendants : Fry & Eudsmi. 

Kreefl v. Thompson^ 
Attorneys for plaintiffs : Fry & Hudson. 
Attorneys for defendants : Wittiainson, HiU, & Co., for IngJedew 
dt Daggett, Newcadle-^m-Tyne. 

(1) 6 Ex. 570, n. 
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WARNER V. THE BRIGHTON AQUARIUM COMPANY. 1875 

Pri^anaiion of the LorcTs-day or Sunday— -21 Geo. 3, c. 49, s. 1-^" Place of 1 

Entertainment or AmtLsementJ'* 



The defendants, a company incorporated hj an Act of Parliament, are the 
owneiB of the Brighton Aquariom, a building which consists of chambers bebw 
the level of the ground, and a terrace above. The chief part is used as an 
aquarium, filled with glass tanks for the exhibition of marine fish and animals. 
The whole is open ta the public on Sunday on the payment of 6d. each person. 
An action having been brought against the defendants to recover a penalty under 
21 Qeo, 3, c 49, s. 1, for keeping open a place of entertainment and amusement 
on the Lord's-day or Sunday : — 

ffeidf that the aquarium, under the above circumstances, was a place of enter- 
tainment and amusement within the statute. 

Action to recover a penalty of 2007. under 21 Geo. 3, c 49, s. 1. 

A case was stated for the opinion of the Coort which was sub- 
stantially the same as that in Terry y. Brighton Aquarivm 
Co. (1), except that it was stated that the reading-room was 
used on week-days only, and the statements in Terry v. Brighton 
Aquarium Co. (1) as to a band playing sacred music on Sun- 
day evenings, and as to newspapers and illuminated microscopes 
being provided in the building, for the amusement and entertain- 
ment of visitors, were omitted. 

The question for the opinion of the Court was, whether under 
these circumstances the Brighton Aquarium was opened or used for 
public entertainment or amusement on the Lord's-day contrary to 
the statute. 

Bir John BoUcer, S.G.^ and C. Bowen^ for the plaintiff. 
Manidy, Q.C., and MeMUlanf for the defendants. 
Sir John Eolker, 8.O., was not heard in reply. 

The Couet (Kelly, CJ3., Bramwell, Cleasby, and Amphlett, BB.) 
held that, having regard to the decision of the Court of Queen's 
Bench in Terry v. Brighton Aqtuiriwn Co. (1), it was clear that 
the aquarium was a place of amusement within the meaning 
of the Act. The facts, that the band of music had been discon- 

(1) Law Bep. 10 Q. B. 306. 
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1875 tinned on Sunday and that the reading-room was no longer 

Warner aTailable except on week-days, might make it not so mnch a place 

Brxohtow ^^ amusement as before, but did not preyent it from being a place 

Aqdaridh Qf amusement within the meaning of the Act 

GOMFAKT. ° 

Judginentfor ike plaintiff. (1) ^ 

Attorneys for plaintiff: Baven & Eare, for The ScIicUor to ih» 
Treasury. 
Attorneys for defendants : Benham & Tinddl. 



July 7. LE MABCHANT v. THE COMMISSIOlSrBRS OF INLAND BEVENUE. 

Sucession Duty Act, 1853 (16 <fe 17 Vid, c. 51), ». 2^— Allowance for Lose <^ 
Annuity on Succession — DeprivcUion of Property on tdkxng Succession, 

The tenant for life and his son the tenant in tail in remainder of real estates, 
by a disentailing deed in 1869, conveyed the estates to such uses as they should 
jointly appoint ; and by a deed of even date in oonsideration of the son's inteikded 
marriage, appointed the estates to the nse of trustees in fee from and after the 
marriage, subject to a proviso that if the father or son, or any person interested 
in the equity of redemption, should on a day named in 1870, pay to the trustees 
20,000^., with interest at Zl. per cent., the trustees should at any time on request 
reconvey the estates to the uses to which the equity of redemption should then 
stand settled ; and the father covenanted that if the marriage was solenmized he 
would, so long during his life as the 20,000?. or any part should remain due to 
the trustees on the security of the deed, pay the trustees interest thereon at 32. 
per cent ; provided that if he should pay tiie interest half yearly the trustets 
should not during his life call in the 20,000?. or any part ; and the deed witnessed 
that the trustees should stand possessed of the 20,000?. upon the trusts declared 
by the marriage settlement of even date, viz. upon trust for the son for Ufe with 
the usual trusts over for wife and children. 

The marriage was solemnized, and the son received 600?. a year as entitled 
under the deeds until his father's death in 1874, when he became entitled in 
possession to the estates. In assessing the succession duty in respect of the estates 
under the Succession Duty Act, 1853, the son claimed an allowance in respect of 
the value of the annuity of 600?., which he alleged he was " bound to relinquish " 
or was " deprived of" within s. 38 : — 

EM, by the majority of the Court (Kelly, G.B., Bramwell, B.), that the case 
was concluded by Lord Brayhroohe v. Attorney General (9 H. L. C. 150; 31 



(1) By 88 ft 39 Vict. c. 80, the penalty, &c., for an offence under 
Queen has now power to remit anf 21 Geo. 8» c. 49. 
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L. J. (Ex.) 177) and Commissioners of Inland Revenue v. Harrison (Law Rep. 
7 H. L. 1), and that the allowance must be made. 

By Gleasbj, B., that those decisions were distinguishable, because the 6007. a 
year was payable, not during the joint lives of father and son, but daring the 
father's Ufe, and would have been payable to the son's widow if he had died in 
his father's lifetime : that there was therefore no depriyation within s. 38, and that 
no allowance could be made. 

This was a petition of Sir Henry Denis Le Marchant, Baronet, 
which contained the following statements : — 

1. In January, 1875, the petitioner, in pursuance of the Succes- 
sion Duty Act, 1853, gave notice to the CommiBsioners of the 
Inland Bevenue of his succession to certain hereditaments in the 
county of Surrey to which he became entitled on the death of his 
father, Sir Denis Le Marchant, who died 30th of October, 1874, and 
of his liability to pay duty in respect thereof. And the petitioner 
claimed that in assessing such duty, an allowance of 600Z. should 
be made to him by the commissioners in respect of the value of 
an annuity of 6007. per annum which had ceased and determined 
upon his taking such succession, and of which he was deprived ; 
but the commissioners in assessing the duty payable in respect of 
the succession, refused the allowance and assessed the duty without 
making any allowance in respect of the annuity. 

2. The petitioner gave due notice to the commissioners of his 
intention to appeal from their assessment as required by the 50th 
and other sections of the Act. 

3. The circumstances under which the petitioner became entitled 
to claim the allowance are as follows:— 

4. Thomas Le Marchant, by his will dated 25th of May, 1814, gave 
and devised certain moneys unto trustees upon trust to purchase 
therewith some freehold estate or estates of inheritance to be held 
by them upon the uses declared by his will, namely, to the use of 
his grandnephew the said Sir Denis Le Marchant, for life, with re- 
mainder to the use of the first and every other son of Sir Denis, 
severally and successively and in remainder one after another 
according to their respective priorities of birth in tail male, with 
divers remainders over. 

5. The testator died in 1816, and his will was duly proved. 

6. The moneys were accordingly duly laid out by the trustees 
and executors of his will in the purchase of certain freehold 
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1875 ' estates in Surrey, which were conveyed and settled to the nses 

LeMabobakt declared in the will 

Qf^^^gjj^ . 7. By a disentailing deed bearing date the 6th of September, 1869, 

moimfl OF and made between (1.) Sir Denis Le Marchant, (2.) the petitioner, 

Rktchub. and (3.) William Farrer, the estates were conveyed to WilUam 

Farrer and his heirs, to such uses as Sir Denis and the petitioner 

should jointly appoint, and in defiEiult of such appointment and as 

far as no such appointment should extend, to the uses of Thomas 

Le Marchant's will. The disentailing deed was duly enrolled in 

the High Court of Chancery. 

8. By an indenture of even date with the disentailing deed, and 
made between (1.) Sir Denis and the petitioner, (2.) the Honomv 
able Sophia Strutt, now Sophia Le Marchant, and (3.) certain 
trustees, in consideration of a marriage shortly to be solemnized 
between the petitioner and Sophia Le Marchant, Sir Denis and the 
petitioner, under the powers granted and reserved to them by the 
above-mentioned disentailing deed, conveyed the estates to the 
trustees by way of mortgage, to secure a capital sum of 20,0001, 
and Sir Denis thereby covenanted with the trustees as follows, 
that is to say : — *^ That in pursuance of an agreement in that behalf 
and in consideration of the said intended marriage, he the said Sir 
Denis Le Marchant doth hereby, for himself, his heirs, executois, 
and assigns, covenant with the" trustees, *' their executors and 
administrators, that if the said marriage shall be solemnized, then 
he the said Denis Le Marchant will so long during his life as the 
said sum of 20,0007., or any part thereof, shall remain due and 
owing to the" trustees, ''their executors, administrators^ or 
assigns, on the security of these presents, pay unto the " trustees^ 
" or the survivor or survivors of them, or the executors or admini- 
strators of such survivor, or their or his assigns, interest on the 
said principal sum of 20,000Z., or so much thereof as for the time 
being shall remain due, after the rate of 32. for every lOOL for the 
year, such interest to be computed from the day of the solamnisa- 
tion of the said marriage." And it was by the indenture dedaied 
that the trustees should stand possessed of the 20,0001. and the 
interest thereon, up<m the trusts declared of or concerning the 
same by an indenture of even date therewith, being the settlemeot 
executed on the marriage of the petitioner, namely, upon trast fiv 
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the petitioner for life, with the usual trasts over for wife and 1875 
children. 



LaMABCHAliT 

9. During 1869, and in the lifetime of his father, the petitioner q^^^^ 
was married to the said Sophia Strutt, and thereupon under the siomnw o» 
provisions of the deeds of mortgage and of settlement aforesaid Bi 
became entitled to receive and did thenceforth until his succession 
to the estates as hereinafter mentioned receive the yearly sum of 
600J: 

10. On the 30th of October, 1874, the petitioner's father died, 
whereupon the petitioner became entitled in possession and suc- 
ceeded to the estates, and the annuity of 6007. a year payable to 
him as aforesaid ceased and determined. 

11. The petitioner is advised that the refusal of the commis- 
sioners to make the allowance claimed is erroneous as being in 
contravention of the decision in Commissioners of Inland Bevenue 
y. Harrison, in the House of Lords (1) and the other cases which 
preceded it. 

The petition prayed the Court to reverse the decision of the 
commissioners, and to order the commissioners in assessing the 
-duties to make to the petitioner the allowance claimed by him in 
respect of the value of the annuity of 600Z. per annum, of which 
he has been so deprived as aforesaid, or such other allowance 
in respect of the matters aforesaid as to the Court should seem 
just 

The mortgage deed referred to in paragragh 8 was shewn to the 
Court during the argument^ and the following parts were read : — ^It 
recited (inter alia) that ^^ upon the treaty for the said intended 
marriage it was agreed that the said Sir Denis Le Marchant and 
Henry Denis Le Marchant " (the petitioner) '' should charge the 
said messuages or tenements, farms, lands, and hereditaments 
hereinafter described and intended to be hereby appointed with the 
payment of the sum of 20,000Z. with interest thereon, and that the 
«aid Sir Denis Le Marchant should enter into the covenant here- 
inafter contained for payment during his life of interest on the said 
sum of 20,0002. after the rate of 31 for every 1007. by the year." 
Then the indenture witnessed that Sir Denis and the petitioner 
appointed and conveyed the estates to the trustees of the third part 
(1) Law Rep. 7 H. L. 1 ; 43 L. J (Ex.) 138. 
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1875 and their heirs^ habendum from and after the marriage to the use 
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liE Mabghant of the trusteeSy their heirs and assigns, *' subject, nevertheless, to 
OoMMis- ^^^ proviso or agreement hereinafter contained for redemption of 
the same premises : Provided always and it is hereby agreed and 
declared, that if the said Sir Denis Le Marchant and Henry Denis 
Le Marchant, or either of them, or other the person or persons for 
the time being interested in the equity of redemption of the said 
premises shall, on the 2nd day of March next pay to the '' trustees 
" or the survivors or survivor of them, or the executors or adminis- 
trators of such survivor or their or his assigns the sum of 20,0002. 
with interest for the same after the rate of 3/. for every 1002. by 
the year without deduction (except for property or income tax), 
then the " trustees " or the survivors or survivor of them or the 
heirs of such survivor, their or bis assigns, shall and will at any 
time thereafter, upon the request of the said Sir Denis Le 
Marchant and Henry Denis Le Marchant, or either of them, or 
any other person or persons for the time being interested in the 
equity of redemption of the said premises, reconvey the said here- 
ditaments and premises hereby assured or intended so to be, to the 
uses upon the trusts and with and subject to the powers, pro- 
visoes, and declarations to, upon, with, and subject to which the 
equity of redemption of the said hereditaments and premises shall 
then stand limited and settled/* 

Then followed the covenant by Sir Denis, set out in paragraphs, 
and then this proviso : ^* Provided always and it is hereby agreed 
and declared between and by the parties to these presents, that 
if the said Sir Denis Le Marchant do and shall pay unto the" 
trustees ^' or the survivors or survivor of them, or the executors c^ 
administrators of such survivor or their or his assigns, interest for 
the said sum of 20,0002. after the rate of 32. for every 1002. by the 
year by equal half-yearly payments on the days hereinbefore ap- 
pointed for the payment of interest or within a calendar month 
afterwards, then and in such case the" trustees ''or the survivors 
or survivor of them, or the executors or administrators of sach 
survivor or their or his assigns shall not nor will daring the life of 
the said Sir Denis Le Marchant call in the said principal sum of 
20,0002. or any part thereof." 

There were also clauses giving the trustees, for the purpose of 
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securing the 2O9OOO7., power to sell the estates after notice to pay 1875 
the moneys due and de&nit in payment, and among other clauses i^mabchaut 
eame the declaration of trust referred to in the concluding portion 
of paragraph 8. 



June 5. Thesiffer, Q.C., and A. L. Smith, for the petitioner. 
The petitioner, upon his father's death in 1874, became tenant in 
tail in possession of the estates, and having thus lost the annuity 
of 600Z. a year, may be correctly said to be " bound to relinquish 
or be deprived of other property " of the value of 6007. a year 
within s. 38 of the Succession Duty Act^ 1853 (16 & 17 Vict c. 51), 
and to be entitled to the allowance provided by that section. (1) 
Sect 1 enacts that the term ** property " alone shall include real 
property and personal property ; and that the term ^' personal pro- 
perty " shall include money payable under any engagement In re 
MieJdethwaite (2) decided that where A. covenants to pay B. an 
annuity during B/s life, with a proviso that if B. comes into pos- 
session of certain estates the covenant shall cease, and B. does 
come into possession, he loses '* property " within ss. 1 and 38, and 
is entitled to the allowance. Beflections were made on that deci- 
sion by the Court of Exchequer in Attorney OenercU v. Sibthorp (3), 
but it was expressly approved by the House of Lords in Lard 
BraybrooJce v. Attorney OenercU. (4) That case was followed in 
Attorney Oeneral v. Flayer (5), and both were expressly approved 

successor may, previously to his posses- 
sioD, have laid out in the substantial 
repairs or permanent improvement of 
real property comprised in his succes- 
sion: Provided that upon any succes- 
sor becoming entitled to real property 
subject to any prior principal charge, an 
allowance shall be made to him in re- 
spect only of the yearly sums payable 
by way of interest or otherwise on 
such charge as reducing the annual 
value pro tanto of such real property." 

(2) 11 Ex. 452; 26 L. J. (Ex.) 19. 

(3) 3H.&N.424; 28 L. J. (Ex.) 9, 

(4) 9 H. L. C. 160; 31 L. J. (Ex.) 
177. 

(5) 9 H. L. C. 477 ; 31 L. J. (Ex.) 
404. 
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(1) Sect 38 enacts: "Where any 
successor upon taking a succession 
shall be bound to relinquish or be de- 
prived of any other property, the com- 
missioners shall, upon the computation 
of the assessable value of his succes- 
sion, make such allowance to him as 
may be just in respect of the value of 
such property.'* 

Sect. 34 : ''In estimating the value 
of a succession no allowance shall be 
made in respect of any incumbrance 
thereon created or incurred by the suc- 
cessor, not made in execution of a 
prior special power of appointmenti 
but an allowance shall be made in 
respect of all other incumbrances, and 
also in respect of any moneys which the 
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1875 and followed in Chmmimonern of Inland Bevenue y. Harriion (1), 
Lx Mabobast where it was held that the fact that the instrament creating the 
Oo^s. Miii^ity was executed after the passing of the Succession Duty Act 
8IONIB8 OF made no difference. 

RxvBNVK. Sir B. BaffffoJlay, A. O., and W. W. KardaJee, for the Crown. No 
attempt will be made to contest the three last-mentioned decisions ; 
but the present case is quite different. 

[Cleasbt, B. If Sir Henry had died in Sir Denis's lifetime, the 
annuity would still have been payable to Sir Henry's widow, and 
the estates on Sir Denis's death would have gone to Sir Henry's 
eldest son, who would have lost nothing.] 

Yes, and there lies the distinction between the present and the 
other cases. To bring it within s. 38, the property lost must by 
the instrument which gives it be limited to determine at the time 
when, and for the reason that, the successor comes into possession 
of the succession. That was so in Lord Braybroohe v. AUomey 
Oeneral (2), where the tenant for life and his son, the tenant in tail 
in remainder, executed a deed giving to the son a rent-charge or 
annuity, payable out of the estates during the father's life. That 
rent-charge, by virtue of the deed creating it^ ceased when the 
son became tenant in tail in possession. So in Oommissioners of 
Inland Bevenue v. Harrison. (1) In the present case it is a mere 
accident that the succession to the estates and the ceasing of the 
annuity occurred together. They would not if Sir Henry had 
died before Sir Denis. Tliis point was the ratio decidendi in 
Lord Advocate v. Earl of Glasgow (3), where the late earl, the 
heir of entail in possession of certain estates, with the consent of 
his brother, the present earl and then presumptive heir of entail 
next in succession, charged the estates with certain incumbrances, 
and executed bonds of annuity for moneys to be paid by the late 
to the present earl during their joint lives and to terminate at the 
death of the first deceaser of them. On the death of the late earl 
without a son the present earl became heir of entail in possession, 
and claimed an allowance under s. 38 in respect of the annuities of 
which he had been deprived. The Court of Session (Lords Ormi- 

(1) Law Rep. 7. H. L. 1. (3) Scottish Law Reporter for Feb. 3, 

(2) 9 H, L. C. 150 ; 31 L. J. (Ex.) 1875, vol. xii. Nos. 13, 14, p. 215. 
177. 
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dale, Neayes, Gifford, and Lord Justice Clerk) held (January 15, ig76 

1875), that no allowance could be made, and that b. 38 did not l,mabcbulht 

apply, since the succession to the estates and the termination of 

the annuity, though actually coincident, were not necessarily so — 

not cause and effect ; for if the late earl had left a son the present 

earl would not have succeeded to the estates, though he would 

have lost the annuities ; or, on the other hand, if the late earl had 

committed an irritancy and so forfeited the estates, the present 

earl would have enjoyed during their joint lives both the estates and 

the annuities. The Scotch judges relied on this as distinguishing 

the case from the decisions in the House of Lords. The present 

is not a case of an annuity like those in the House of Lords ; it is 

one of an incumbrance on the estate to the amount of 20,0007. 

The coyenant by Sir Denis added nothing ; the effect of the pro- 

yiso not to call in the 20,000?. if the interest was paid regularly 

was to make the covenant for the benefit of Sir Denis, since he 

was obliged to pay 31. per cent. only. If Sir Denis had paid off 

the 20,000Z., it would have been invested by the trustees upon the 

trusts of the marriage settlement, perhaps at 5 per cent, so as to 

produce more than the covenanted 600?. a year. Sir Henry would 

have been the gainer ; and this gain would have continued after 

Sir Denis's death ; for Sir Henry would have come into possession of 

the estates freed from the mortgage, and the income of the 20,000?. 

would have been paid to him for his life and to his widow and 

children afterwards. Under those circumstances could s. 38 

possibly apply? 

[Bbamwell, B. Is not the case this ? While his father lives 
Sir Henry has some property out of his father's estate. After his 
father's death. Sir Henry has the same property or a substitute, 
but out of his own estate. Therefore, on succeeding to his own 
estate he is deprived of or loses the property which he had re- 
ceived out of his father's estate.] 

No ; the present case is an attempt to evade s. 34, the effect of 
which is that a successor cannot create a charge on his succession^ 
so as to entitle himself to an allowance under s. 38. A similar 
attempt was defeated by the decision in In re Peyton (1), which 



(1) 7 H. & N. 265 ; 31 L. J. (Ex.) 60. 
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1875 governs the present case. This Court will not extend the principle 



LbMarchant of Lord Brayhrooke's Ca»e. (1) 
A. X. Smith replied. 
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Cur. adv. vuU. 

July 7. The following judgments were delivered (2) : — 

CiiEASBTy B. I am quite as much determined as my learned 
Brothers are to give full effect to the decision of the House of 
Lords in Lord Braybroohe v. Attorney Oenerdl (1), followed by 
Attorney General v. Floyer (3), and finally by Commiseioners of 
Inland Bevenue v. Harrison (4) ; and the only reason for my not 
coming to the same conclusion is that I do not feel justified in 
giving what appears to me to be a different character from the 
real one to the arrangement entered into, so as to make those 
decisions applicable. 

The question is, whether, on the succession of Sir Henry Le 
Marchant to the estates, there was a deprivation coming within 
8. 38 of the Succession Act so as to entitle him to a deduction. 
If, when the property was disentailed, a rent-charge had been 
charged on the property for the joint lives of himself and his father, 
the cesser of that rent-charge, upon the death of the father, would 
have been regarded as a deprivation and the subject of a deduction. 
To see whether the same reason applies, we must consider what 
the arrangement was in this case. It seems clear to me that as 
the annual payment of 600Z. a year by Sir Denis was only sub- 
stituted for the charge upon the property in case he paid the 
annuity regularly, we must consider, not the annuity, but the 
charge for which it was substituted. In reality, what the settle- 
ment made on the marriage required was the security, and not 
the personal covenant ; and the personal covenant was solely in 
relief of Sir Denis, to prevent the interest of the sum charged — 
8007. or 900Z., according to the rate of interest — ^being paid out of 
rental so long as he paid the 6001 a year. 

The effect of the deed is shortly given in paragraph 8 of the peti- 
tion. The consideration for the deed was the contemplated marriage. 



(1) 9H.L. 0.150; 81 L. J. (Ex.) 177. 

(2) That of Cleasby, B., was a writr 
ten judgment. 



(3) 9H.L.C.477;81L.J.(Ex.)404. 

(4) Law Rep. 7 H. L. 1 ; 43 Ll J. 

(Ex.) 138. 
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and the estates were conveyed by way of mortgage to trustees to 1875 
secnre a capital snm of 20,000Z.9 and the trustees were to stand LbMabohakt 
possessed of the principal snm and interest npon the trusts declared co^jos- 
in the marriage settlement of the same date. The trusts of the 
marriage settlement were for Sir Henry during his life, then for 
his wife if she survivedy and then for the children of the marriage. 
The deed is imperfectly set out, but a copy of it was handed up, 
and it appeared that the mortgage was to secure 20y00021» with 
interest thereon, and that it was provided that if Sir Denis paid 
the trustees regularly interest at the rate of 3 per cent, the trustees 
would not during his lifetime call in the principal sum of 20,0002. 
And there was a covenant by Sir Denis, so long as the 20,0007. 
was due and owing during his life, to pay to the trustees the 
interest at the rate of 3 per cent. 

Now the question of deprivation or not. cannot depend upon 
whether the interest was paid by Sir Denis to the trustees or 
received by the trustees on raising the charge, it is in either case 
to be received by the trustees. Supposing, then, that the 20,000Z. 
had been forthwith raised, and interest at the rate of 4 per cent. 
been paid upon it> what would the trustees be bound to do with it? 
They must of course pay it to Sir Henry during his life, after- 
wards to his widow, and so on. This is quite independent of the 
life of Sir Denis, and must go on just the same until the charge is 
redeemed. What deprivation, then, is there upon the death of 
Sir Denis, if a permanent charge continues before and after his 
death, because the estate which is encumbered with the charge 
comes to Shr Henry ? 

The question in the present case is not how the encumbrance 
is to be considered in valuing the succession, but whether there is 
a deprivation of the interest or annuity. It would be noticed 
as regards the annuity, that Sir Denis is to pay it, not during 
the joint lives, but during his own life; and this shews how 
different the case is from Lord Braybrooke^ (1) and the other 
cases. For, suppose that in this case the son had died before 
the father. Sir Denis would have gone on paying the anntuty to 
the trustees for the widow, according to his covenant, just as the 
interest of the charge would have gone to her. In that case the 
(1) 9 H. L. 0. 150 ; 31 L. J. (Ex.) 177 

Vol. X. 2D 8 
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1875 estate would bave gone to the grandBon, Sir Henry being tenant 

LbMabchant i^ ^i]> £^d i^ that eyent things would have gone on after the death 

CoMMiB- ^^ ^^' Denis exactly the same as before, the widow receiving the 

8I0MEB8 07 annuity and the grandson enjoying the estate, and nothing ap- 

Retemub. preaching to a deprivation could have been suggested on the 

death of Sir Denis. The death of Sir Henry before or after Sir 

Denis cannot, I submit, make a difference as to the nature of this 

present charge, and therefore it appears to me that upon the cor- 

, rect view of the argument in this case there is no deprivation. 

No doubt, by substituting for the actual arrangement a different 
arrangement leading (but only in tbe events which have happened) 
to a similar result, ingenious reasons may be given for making out 
an apparent case of deprivation within the authorities. But I 
apprehend we ought to look at the arrangement itself to see 
whether it gives rise to a deprivation. By departing from the 
actual arrangement, we might in some cases, as in this, conie to a 
conclusion advantageous to the successor ; but the substitution of 
a different arrangement for the actual one, though in a particular 
event and for a time equivalent, might in other cases act most 
prejudicially to the subject I do not find that anything of the 
sort has been done in any of the decided cases, and I do not feel 
myself justified in doing so. 

One argument used was that during Sir Denis's lifetime Sir 
Henry got the interest or annuity out of the estate of Sir Dem's, 
and that after his death it came out of his own estate. This rea- 
soning appears to me open to the alternative objection of proving 
nothing, or being a petitio principii. It arises, I venture to say, 
from confounding two things, an encumbrance on the property 
and a deprivation. It proves that the property is encumbered 
when the property comes to Sir Henry, which is nothing, and then 
assumes this to be a deprivation. The encumbrance would have 
entitled Sir Henry to an allowance but for the objection that, 
being created by himself, it comes within s. 34 of the Act; but 
this does not make it a deprivation. In my opinion, therefore, 
there was in this case no deprivation, and the deduction in respect 
of the annuity ought not to be mada 

BsAiffWELL, B. I am sorry to say that I cannot agree with 
my Brother Cleasby's judgment in this case. It seems to me 
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that the petitioner is entitled to our decision in his fietvonr. I 1875 
think the case is governed by Lord Brayhroohe v. Attorney i^y[^^^ 
OenerdL (1) Whether that case was rightly decided or not> it qq^^ 
binds ns. For my ovm part I am willingly bound by it» because 
in that case the judgment of this Court (2) was founded upon a 
narrow view of the statute, which undoubtedly would lead, if acted 
upon, to cases of hardship. I think Lord BraybrooJce^s Case (1) 
has effectually decided that you must read s. 38 of the Succes- 
sion Duty Acty as though it had in it, besides the words, ''where 
any successor upon taking a succession shall be bound to relin- 
quish or be deprived of any other property/' some such words as 
these, " cease to enjoy." If that is so, has the petitioner in this 
case ceased to enjoy the annuity ? It may be very easily proved 
that he has, by asking this question — Does he at present enjoy his 
estate and 6007. a year? He does not: that is quite certain. 
Therefore, though he has got the estate, he has lost^ or been de- 
prived of, or ceased to enjoy the 600Z. a year. One might almost 
leave the matter there if I am right in my understanding of what 
Lord BraybrooTce's Case (1) has in effect decided. We must 
remember also that in dealing with this Act of Parliament we 
must not look at it technically, but we must consider the sub- 
stance of the matter and regulate our decisions upon that. 

But it is suggested that the annuity of 600?., or its equivalent, 
continues, because it is said that by the covenant of Sir Dem's 
and the arrangement made upon the marriage, 20,000iL is to be 
raised, the interest of which is to be payable to the petitioner, 
Sir Henry, for his life ; and it is alleged that he is enjoying that 
now, because of the alternative provision, that Sir Denis should 
not be called upon to find the 20,000?., or to allow it to be raised 
upon the estate, provided he paid 600Z. a year. Then it is said, 
that being so, what the petitioner really enjoyed was the interest, 
or equivalent of the interest of that 20,0002., and that he is 
enjoying it still. So he is in a sense, but how ? He is enjoying 
it by first of all paying it to the trustees, and then receiving it 
back from them, for it comes out of his estate. Therefore, though 
in one sense he may be said to enjoy the interest of the 20,000/., 
yet in a substantial sense he cannot be said to do so, because he 



(1) 9 H. L. C. 160; 31 L. J. (Ex.) 
177. 
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(2) 5 n. & N. 488 ; £9 L. J. (Ex.) 
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LiMaeghant tiiftt h© has been deprived of, or ceased to enjoy, that property 
under s. 38 of the Succession Duty Act. 

Now if the arrangement had been that during the life of Sir 
Denis, the father, the 600Z. a year should be paid, not out of the 
settled estates which have come to Sir Henry, the petitioner, but 
out of some real estate of the father's which did not come to the 
petitioner, could there be any doubt that Lard Brat/brooke^s 
Ckae (1) would goyern the present one ? It appears to me dear 
that it would. Then what is the difference in substance? None, 
to my mind. The only difference is an immaterial one ; that is 
to say, that the 600Z. a year during the life of the father was 
coming out of the estate which afterwards came to the son, instead 
of coming out of the estate which did not come to the son ; but 
the result is the same, that the 600Z. a year comes out. of the 
pocket of the father during his life, and it now comes out of the 
pocket of the son. The consequence is that he is 600Z. a year 
poorer than he would have been had that benefit been continued 
to him. I think, therefore, upon the authority of Lord Bray^ 
hrook^s Case (1), that he has been ** bound to relinquish," or has 
been ''deprived of," or ceased to enjoy, the property, to the amount 
of 6002. ; and consequently I think our judgment should be for 
the petitioner. 

Eellt, G.B. I entirely concur in the judgment delivered by 

my Brother Bramwell. The substance of the case is simply this : 

The petitioner is to receive during the life of his father this 

annuity or indemnity — or whatever it may be called — this 6007. 

a year. Upon his father's death he ceased to receive it, and it 

was lost to him altogether. I think it is clearly a case within 

the principle of these decisions of the House of Lords, of which 

I need hardly say I entirely approve, but were it otherwise this 

Court would be bound by them. I therefore agree with my 

Brother Bramwell that the judgment ip this case must be for the 

petitioner. 

Judffmetitfor the pdUioner. 

Attorneys for petitioner : PcUersony Snow, & Bwmey. 
Attorney for the Crown : Solicitor of Inland Bevenue. 
(1) 9 H. L. C. 150; 31 L. J. (Ex.) 177. 
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THE A\ "^RNEY GENERAL v. THE MUTUAL TONTINE WEST- 1875 
...IN8TER CHAMBERS ASSOCIATION, LIMITED. Jtdy7. 

Itdand Sevenue—Inhahiied House Duty — Dwdling House divided into distinct 
Tenements-^^ Geo. 8, c 55, seh. J9, rules 6, l^^Valuation List^Valua'^ 
turn {Metropolis) Act, 1869 (32 A 33 Vict c. 67), ss. 45, 76. 

The Westminster Chambers in the metropolis belong to an association and 
consist of several blocks of building. Each block is divided into two ranges by 
an internal staircase having only one door at the principal or street entrance, and 
is In its internal anangement stmctaially divided into different tenements or 
snites of rooms, which, like chambers in the Inns of Court, are quite distinct 
from and have no means of communication with each other, except that each has 
an open door opening on to the common staircase. The street door is locked at 
night, and a porter, appointed and removeable by the association, resides in a 
distinct suite of rooms in the basement of the block, and has a key of and access 
to each of the suites of rooms for general superintendence, and as the tenant's 
servant. The association have power by statute to demise or sell any suite 
separately. Some of the suites have never been let, but most are let as chambers, 
offices, or residences, to tenants for a term, at yearly rents, payable quarterly, 
under written i^preements, which contain clauses more than usually stringent 
on the tenants as to repairs and mode of occupation. The association provide 
gas for the staircases, halls, and passages, and water for the entire building, and 
pay rates and taxes, charging the tenants higher rents in consequence. The 
tenants have the right to the services of the x)orter upon certain terms. In the 
valuation list prepsored under the Valuation (Metropolis) Act, 1869, each suite of 
rooms is treated as a separate hereditament, the respective tenants thereof being 
separately assessed to the poor-rate as the occupiers ; and the Court of Queen*s 
Bench decided that for the poor-rate the suites were rightly treated as separate 
hereditaments : — 

Held, by the majority of the Court (Bramwell and Cleasby, BB.), that for the 
purpose of the inhabited house duty, rule 6 of 48 Geo. 3, c. 55, sch. B, applied, 
and that the association must be assessed as occupiers of each block treated as 
one dwelling house ; and that the respective tenants of the different suites must 
not be assessed as occupiers of distinct properties under rule 14. 

Hdd, also, that the value of each block was properly represented by the aggre- 
gate sum of the values appearing in the valuation Ust, although, owing to some 
of the suites being unlet and producing no rent, the valuation list did not 
correctly represent the annual value to the association. 

Contri^ per Kelly, C.B., that for the purpose of the inhabited house duty 
rule 14 applied, and that the respective tenants of the different suites must be 
assessed as occupiers of distinct properties. 



This was a proceediDg for the recovery of 5482. 17«. for duties 
under the statutes relating to the inhabited house duties ; and by 
consent and under the order of Cleasby, B., dated the 2nd of 

Vol. X. 2 E 3 
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ms NoTember, 1874, according to 22 & 23 Yict c 21, 8. 10, the 
Attobnzt following case was stated : — 

OmBAL 2. The defendants object to an assessment to the inhabited 

MiHTAL house duty made for the year 1871, due the 1st of January, 1872, 

WE8TMIN6TBB upou certaiu premises called the Westminster Chambers, be- 

Asso^noir. longiug to the defendants, in Westminster, Middlesex, and in the 

metropolis, as defined by the Valuation (Metropolis) Act, 1869, 

82 & 83 Vict c. 67. 

2. The Westminster Chambers consist of 7 blocks of build- 
ing, having 7 principal entrances* Each of these blocks is 
divided into two ranges by an internal staircase, which has only 
one door at the principal or street entrance, and each block is in 
its internal arrangement structurally divided into different tene- 
ments or suites of rooms which are quite distinct from each 
other, like chambers in the Inns of Court ; and they are let and 
occupied, and are in every instance capable of being let and 
occupied, separately as chambers, offices, or reddenccB. Each 
tenement or suite has an open door opening on to a staircase 
common to all, and also an inner private hall or passage, a water* 
closet, and a lavatory. There is no means of communication be- 
tween those suites other than the staircase common to alL 
Nearly all the suites are let and used as offices or chambers for 
business purposes, and they are locked and imoccupied during 
the night. A few only of the suites in three of the blocks are 
used as residences. 

8. The outer or street door to each block is kept locked at 
night, and a porter who is appointed by the association resides 
in a distinct set of rooms in the basement of each block, and has a 
key of and access to the suites of rooms in such block in the occu- 
pation of the tenants as their servant, and ''the regulations'' 
hereinafter referred to, shew more fully the mode in which the 
porters are appointed and employed. 

4. The Westminster Improvement Act, 1853 (16 & 17 Vict, 
c 176, s. 69), applies to the association and the property in 
question, and enacts that where any house erected on land of the 
nnmmiamoners shall be occupied or be intended to be occupied by 
different persons in distinct sets of apartments, the commksionerBf 
their Buccess(»rs or assigns, may, if they shall think fit bo to di^ 
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•demise or sell any set of apartments separately from the rest of 1876 
the said house. The association hold the Westminster Chambers Attobnet 
by title derived from the commissioners, whose assigns they are. ^"^^^ 
None of the suites of rooms have been sold, bnt the greater number ^^'^^^ 
Slave been demised for seven, fourteen, or twenty-one years* WnmiNsrEB 

5. The association provide gas for the staircases, halls, and assooiatiok. 
^passages, and water for the entire buildings, and pay all rates and 

taxes in respect thereof, charging their tenants higher rents in 
Ksonsequence. 

6. Each tenement or suite is held under a written agreement 
A copy of the old form of agreement^ which has been disused for 
rflome time, is set forth in the report of the case of Beg. v. Bt. 
Oeorge^B Union. (1) The form of agreement, of which a copy, 
marked A, is appended to this case, and is to form *part of it, 
js the one now in use. (2) 

7. Each block is not inserted in the valuation list prepared in 
"pursuance of the Valuation Metropolis Act» 1869, as one here- 
ditament, but each tenement or suite is treated therein as a sepa* 
rate hereditament and assessed accordingly, the name of the 
tenant of each occupied suite being inserted as the occupier there* 
of. There are in the 7 blocks 117 of these suites thus separately 
assessed. The tenants thereof are separately charged and assessed 
to the poor-rate in conformity to the valuation list 

8. The following extract from the district tax assessment for 
the year 1871-72, shews in detail the different modes in which 
^he inhabited house duties have by the house tax commissioners 
•been assessed on the premises : — [see next page]. 

9. The commissioners for the district in assessing the property 
for 1871 for the inhabited house duty to an amount of duty in 
the aggregate of 548Z. 17a., have treated the whole of the build- 
ings (with the exception of the Imperial Bank premises, being 
part of block No. 1, which, having a separate communication 
•direct with the street, are separately assessed on the bank as 
•occupier to a duty amounting to IIZ. 10%. Zd.) as 7 separate 
inhabited liouses, and have assessed the same to the association 
itself as " occupiers,'* and not to their tenants whose names appear 
in the valuation list 

(1) Law Rep. 7 Q. R 90. (2) Poet, p. 81& 
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10. The value upon which the assessment of each block £9 made 1S75 
is taken from the valuation list, and is the sum of the values Attobmky 
inserted there with respect to all the 117 suites in that block. ^«"«^ 
Several of the suites have never been let since the Westminster Mutual 
€hambers were built. Out of the 117 suites only 99 are let Win^imnB 
V 11. The inhabited honse duty is now levied under the authority ^^™ir. 
of 14 & 15 Yict. c. 36, of which s. 2 enacts that all duties 
imposed by the Act shall be assessed and levied according to the 
regulations contained in 48 Geo. 3, c. 55, sch. B. 

12. The material parts of schedule B. are as follows : — 

A schedule of the duties made payable on all inhabited dwelling houses 
throughout Great Britain, according to the value thereof, and of the ofSces and 
Jands to be charged therewith : — 

Eules for charging the said last-mentioned duties : 

Bule 1. The said last-mentioned duties to be charged annually on the oocupier 
*or occupien for the time being of every such dwelling-house, being of the annual 
xent of five pounds or upwards, at the respective rates before mentioned, and to be 
levied on him, her, or them, or on his, her, or their respective executors or 
^ministrators, and in like manner, in case of a change in the occupation thereof, 
as is before directed in respect of the duties on windows or lights. 

Bule 4. Every chamber or apartment in any of the Inns of Court, or of Chan- 
cery, or in any college or hall in any of the imiversities of Great Britun, being 
severally in the tenure or occupation of any person or persons, shall be charged 
thereto as an entire house, and on the respective occupiers thereof. 

Bule 6. Where any house shall be let in different storeys, tenements, lodgings, 
or landings and shall be inhabited by two or more persons or families, the same 
«hall nevertheless be subject to, and shall in like manner be charged to the said 
duties as if such house or tenement was inhabited by one person or family only, 
.and the landlord or owner shall be deemed the occupier of such dwelling house, 
^and shall be charged to the said duties. 

Bule 7. No dwelling house or other such premises as aforesaid shall be esti- 
mated or rated at any less annual value than the rent or value at which the same 
premises stand charged in the last rate made on or before the time of making the 
.assessment for the relief of the poor in the same parish or place. 

Bule 8. In case the said poor-rate should have been made throughout by a 
pound rate on the fall annual value of all the dwelling houses in the same 
parish or place, then such assessment shall be made according to the said rate and 
the assessors appointed or to be appointed for the said duties shall, in making 
their assessments on different dwelling houses in the same parish or place in all 
such cases as aforesaid, observe the same rule of proportion between tiie assess- 
ment of the duties granted by this Act thereon as shall have been observed in 
making such poor-rate as to all the premises aforesaid rated in such poor-rate. 
. Bule 9. In case the said poor-rate shall have been made on any proportionate 
part of such value, then such assessors shall assess the same at the same sums 
jsespectively as they would have been assessed at by virtue of this Act if the 
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1S75 flame bad been respectively estimated in snob po(n>ral» at tbe foil value tbereof 

respectively. 

Q^^l^ ^^^Q 11. la case any bonse^ witb the premises aforesaid therewith occupied, 

^. shall not be rated in such poor-rate or shall be rated therein together with other 

Mutual property not chargeable to the duties hereby granted, or there shall be no po(w^ 

Wbbtmimsteb ™^® ^ ^^ parish or place where such house is situate, and in every case wher» 

Chakbebs the roles before mentioned are not applicable, the said assessors shall make their 

Aaaoowncax. assessment from the best information they can obtain of the annual value thereof, 

which in all cases shall be the actual amount of the rent at which the said hooses^ 

and premises aforesaid respectively are let) or, if not let, the rent which they 

respectively are worth to be let by the year. 

Rule 14. Where any dwelling-house shall be divided into different tene- 
ments being distinct properties, every such tenement shall be subject to the 
same duties as if the same were an entire house, which duty shall be paid by tbe 
occupien thereof respectively. 

13. By 8. 45 of 32 & 33 Vict. c. 67 (the Valuation (Metropolis) 
ijstf 1869)| it is enacted : 

That the valuation list for the time being in force shall be deemed to hare 
been duly made in accordance with this Act and the Acts incorporated herewith, 
and shall, for all or any of the purposes in this section mentioned, be conclusive 
evidence of the gross value and of the rateable value of the several hereditaments 
included therein, and of the fact that all hereditaments required to be inserted 
therein have been so inserted : that is to say : 

(2.) For the purpose of any of the following taxes which become chaiige- 
able during the year that the list is in force, namely : 

(a) The tax on houses levied under the House Tax Act and the Acts 
therein incorporated or referred ta 

By 8. 76 it is enacted : 

That, where, for the purpose of the Acts relating to the duty on inhabited 
houses, or to the duties charged under Schedule B of the Income Tax Act, or to 
the sale of exciseable liquors^ it is necessary to make a separate valuation of 
any hereditament by reason of its not being separately valued in any valnatioo 
list, the value of such hereditament shall be ascertained in the same manner as 
if this Act had not been passed. 

14. In 1870, before the Valuation (Metropolis) Act came iota 
operation, the Commissioners of Assessed Taxes submitted, under 
48 Geo. 3, c. 55, a case to Keating and Eannen, J J., asking their 
opinion whether the assessment of the property of the association 
to the house duty should be on seven blocks of buildings or on 
each suite as distinct properties, according to rule 14 of schedule 
B. The two judges decided that the property in question should 
be assessed in seven blocks. Such case was drawn by the com- 
znissioners, but the representatives of the association were not 
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consulted upon it, and it does not, in the opinion of the associa- 1875 
tion, snfficienilj state the facts. Attobmt 

15. In the course of each year some of the suites in each block ^*""^^ 
are unlet and unoccupied, and consequently the association de- jf^^^J^ 
riye no rent from the same, and the aggregate sum of the values Wbstmisbtis 
irhich appear in the valuation list does not therefore represent the AaK^r^nmr, 
annual value of the block to the association. 

In three of the blocks, namely, Nos. 2, 3, and 7, one or more 
tenants of the association reside, so that if each block is a house 
liable to be assessed at one sum for house duty, such three blocks 
are in part inhabited. No tenants reside in the other blocks, but 
all use the same as offices or chambers only, 

16. The association, when they found that their tenants were 
separately charged and assessed to the poor-rate for each suite 
occupied by them (being 117 in all) appealed, under the provi- 
sions of the Valuation (Metropolis) Act, 1869, against the valua- 
tion list, on the ground that the 7 blocks were not 117, but 7 
rateable hereditaments ; but the Court of Queen's Bench decided 
that each tenement or suite of rooms was a separate rateable 
hereditament, and that the valuation list rightly treated them as 
117 rateable hereditaments: Beg. v. 8t Oeorge'B Union. (1) 

The questions for the Court are — 

1st Whether the property is properly assessed to the inhabited 
house duty, as 7 dwelling-houses only, on the association as occu- 
piers; or whether each of the 117 suites 'or sets of chambers, of 
which the entire buildings consist, should be separately assessed on 
the tenants thereof respectively. 

2ndly. If the Court should be of opinion that the property is 
properly assessed as 7 separate dwelling-houses for the purpose of 
assessing the inhabited house duty, then, whether the value of 
each of the 7 blocks is properly represented by the aggregate sum 
of the values which appear in the valuation list as those of the 
separate hereditaments in the occupation of the tenants of the 
association in that block, or whether the commissioners ought not 
to make a separate valuation on the association itself of each 
block under s. 76 of the Valuation (Metropolis) Act, 1869 (32 & 
33 Vict, c 67). 

(1) Law Bop. 7 Q. B. 90. 
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1875 The Gonrt is to be at liberty to draw inferenoes of &ct 

Attobkey Judgment to be entered up in accoidanoe TOth the answers 

Gehebal giyen to the questions. 

ToNTiKB A. (Copy Form of Agreement.) 

Westminbteb An agreement made the day of One thousand eight hundred and 

A??^'!!5.^*« Between The Mutual Tontine Westminster Chambeis Association 



ASBOOIATIOK. 



(Limited), hy their secretary, hereinafter called the lessors, of the one pari, 

and hereinafter called the lessee , of the other part 

The lessors hereby let, and the lessee hereby take , all n)oms numbered 

and being on the floor of the buildings, and numbered of the 

chamben belonging to the association called The Westminster Chamben, 1 

situate in Victoria Street, in the city of Westminster, together with the use 
of the water-closet and washing-closet attached thereto, and also the use^ 
in oonmion with the other tenants, of the entrance-hall and stairs and lift leading 
to the same premises, for the term of year , from the day of , 

One thousand eight hundred and , and so on from year to year, at the 

yearly rent of , payable by equal quarterly payments on the usual 

quarter-days, free from all deductions whatsoever, the lessors hereby agreeing to 
pay all taxes, rates, assessments, and impositions, parliamentary, parochial, or 
otherwise, charged or to be charged on the premises. And the lessors and leasee 
hereby mutually agree as follows : — The lessee , executors, administraton» 

and assigns will not do, or permit to be done, any damage or waste to the pre- 
mises; and will, at least once in every two months during the term hereby 
granted, properly clean the windows of and belonging to the said demised pre- 
mises, and will, as often as occasion requires during the term, repair, maintain, 
and keep the premises in such repair as that the same shall be at all times suit- 
able and ready for the occupation of a tenant. The lessee will once at least 
during every period of four years, if the tenancy shall be so bug continued, paint 
in the best manner with two coats of paint| all the inside woodwork of the 
demised premises which are now painted, and colour all the ceilings of the 
rooms and passages in a proper manner. And will, at the expiration of the 
tenancy, leave and deliver up possession of the same in such repair unto the 
lessors or as they direct; together with all chimney-pieces, stoves, windows, 
doors, fastenings, partitions, locks, keys, and all other fixtures, matten^ 
and things which, at the time of the entry of the lessee on the premises^ 
shall be found thereon, or which, at any time during the tenancy shall be 
added to and so fastened upon the premises by the lessee , executOFB, 

administrators, or assigns as that the same cannot be removed without 
damage or injury thereto. The lessee , executors, administraton, and 

assigns will not without in every case the written consent of the lessors, pull 
down or alter or in any manner interfere with the construction or arrange- 
ment of the premises, or cut, alter, or injure any of the walls, timbers, or 
floors of the premises, or in any maimer defiEice or disfigure the walls or ceilings 
thereof, or convert into, or use, or occupy the premises, or any part thereof, as a 
shop or warehouse, or for any unlawful or immoral purpose^ or for any purpose 
other than purposes proper for residential, professional, or official chambers, or 
Avithout ihe previous consent of the lessors affix any board, placard, or notice 
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upon any exteni&l part of the pienuMS, or in any of the windows thereof, or have 1975 

or deposit any offensiye goods or materials on the said premius, or permit any 

of such things to be done. The lessee , execatorsi administrators, or assigns ^^^^^ 
will not without such consent assign, underlet, or part with the possession of the «. 

premises, or any part thereof, or any interest therein. The lessors, or their Mutual 
agents, shall at all times during the term hereby granted have liberty to enter ^ontini 
upon the said premises for the purpose of painting the outside wood and ironwork Gbambbbs 
thereof, and may at all seasonable times enter and view the premises and examine Assooiatio:?. 
the condition and use made thereof and give notice of defects, wants of repair, 
and misuser, all of which shall be amended and corrected within one calendar 
month after such notice, but nevertheless without prejudice to any other right or 
remedy in respect thereof^ and nothing shall be done or allowed in, upon, or with 
respect to the premises which may annoy, or tend to the annoyance of, the lessors 
or of any of the other tenants or occupiers of any part of the Westminster Cham- 
bers, or which may injure, or tend to injure, the character thereof as a place for 
residential, professional, or official chambers. In case of non-payment of the rent 
within twenty-one days after becoming due, and demand made thereof, or on 
breach of any of the forgoing stipulations and articles, or on the bankruptcy of 
the lessee , executors, administrators, or assigns, the lessors may without any 
previous notice re-enter and resume possession of the premises, and put out all 
persons therefrom, but without prejudice to any right or remedy for any such 
non-payment or breach. In witness whereof the parties hereto have set their 
hands the day and year first above written. 

Memorandum. The premises are taken by the lessee subject to the 

regulations made by the lessors with respect to the duties of the porter, the supply 
of coal, and other matters for the general convenience of the tenants. These 
regulations are set forth in the schedule to this agreement, and are to be oonsi« 
dered as forming part thereof. The lessors, however, reserve to themselves the 
right of altering and modifying these regulations from time to time as circum« 
stances may in their judgment render desirable 

The Schedule referred to. 

The B^ulations. — ^Memorandum of regulations made by the directors in respect 
of supply of coals, cleaning rooms, &c. : — 

There are seven entrances to the building, and the care of each entrance, and 
the rooms connected therewith, will be in the charge of a resident porter appointed 
and removeable by the directors, but who shall be, and act as, the servant of the 
lessee. 

There are duplicate keys to the outer door of every set of chambers, one of 
which is to be always in the hands of the porter, the other in the personal care of 
the tenant while the rooms are in use. 

The tenants have the right to the general services of ^he porter within the 
flcope of his general duties, as hereinafter defined. 

Tenants have the right to the special services of the porter as hereinafter defined 
upon the terms hereinafter mentioned. 

Coals are to be supplied by the lessors at a charge per measure of 900 cubic 
inches, fluctuating according to the market price paid ; and gas is brought to the 
entrance of each set of rooms, and may be laid on by the tenants at their own 
expense if desired. 

Tenants are not to have stores of coals in their rooms. 
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1875 The general duties of the porter, and which are to be perf<xmed free of extra 

— — oharge to the tenants, are as follows : 

GxMxaAL ^^ ^ constantly in attendance in the section of the boilding committed to hia 
V. charge, either by himself, or in his temporary absence, by some trostworthy 

Mutual assistant. 

TOWTTBB 

WmMiKBTBB ^^ cleanse every morning before 9 o'clock a.m. the general stairs, passages, lifts^ 
Cbambees and entrances attached to the section, and to attend to the lighting and extin- 
AflBOOiATiQK. guishing of the gas therein. 

To receive and deliver to the several tenants all letters, parcels, and messages, 
and to receive the keys of the outer doors of the several sets of rooms from th& 
tenants for safe custody on their leaving for the night 

To attend to the regular and proper supply of coals to the several apartments. 

The special services of the porter which he is bound to render to the several 
tenants, if required, at a charge of 1«. 6d per week for each room, comprise tho 
cleansing and arrangement of each such room, and the lighting of the several 
fires whenever required. 

Any extra services required of the porter by the tenants, and which are not 
inconsistent with his general duties, are to be subjects of special arrangement 
between them. 

Any services, whether special or extra, so rendered by the porter, will be ren* 
dered as the servant of the tenant, and for which, or the consequences whereof 
the association will not be responsible. 

June 8. Sir B. BaggaUay^ A.O. (Finder with him), for the 
Grown, relied on rule 6 of schedule B of 48 Geo. 3, c 55, and 
contended: 1. That the entire buildings of the Westminster 
Chambers are properly assessed to the inhabitated house duty as 
7 separate dwelling-houses in accordance with the decision of 
Keating and Eannen, JJ., in 1870. 2. That s. 45 of the Yalna- 
tion (Metropolis) Act, 1869, having declared the valuation list in 
force for the time being to be conclusive evidence of the annual 
value of the several hereditaments included therein for the pur- 
pose of the Inhabited House Duty Acts, the oommissioners were 
right in taking the aggregate annual value of the 117 heredita- 
ments, as the aggregate annual value of the 7 blocks, and charging 
the association with duty accordingly. 3. That in the event of 
its being held that no one of the 7 blocks is valued in the valuation 
list as a separate hereditament within the meaning of s. 76 of 
the Metropolis Valuation Act, 1869, the property in question is 
still to be assessed as 7 blocks, and the value to be ascertained 
by the commissioners as if that Act had not passed. 

Qiffard^ Q.C. (Poland with him), for the defendants, contended: 
1. That the property is not properly assessed to the Inhabited 
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House Duty as 7 dwelling houses only. 2. That each of the 117 1875 
sets of chambers is a separate and distinct house, and ought if attobotT" 
inhabited to be separately assessed in accordance with the decision G«»™^ 
of the Court of Queen's Bench in 1870. 3. That the property Mutual 
comes under rule 14, and not under rule 6, of schedule B of 48 wwnoHraBB. 
Geo. 3, a 55. 4, That the valuation, list prepared under 32 & 83 a^SS^h. 
Yict. e. 67, which values and assesses each set of chambers separately, 
and treats the tenants of the association as the occupiers thereof 
respectively, is binding upon the commissioners of assessed taxes. 
5. That if the property is properly assessed as 7 houses for house 
duty the value of each of the 7 houses is not properly represented 
by the aggregate sum of the values which appear in the valuation 
list as those of the separate hereditaments in each house, and that 
the commissioners ought to make a separate valuation of each 
house under s. 76 of 82 & 83 Vict, o. 67. 

Cur. adv. vuU. 

\ July 7. The following judgments were delivered : — 

Cleasbv, B. The question is, what is the position of these 
houses in applying the statute 48 Geo. 3, c. 55, and whether the 
case comes within rule 6 or rule 14 in schedule B? It must 
come within one or the other, and in that way it has been argued. 
We are to construe 48 Geo. 3, c. 55. No assistance can be 
derived from the statute 32 & 33 Yict. c. 67. It would lead to 
monstrous conclusions if there was to be one construction of the 
statute from 1808 to 1869 (sixty-one years), and the construction 
was to be changed by an argument derived from the language of 
an Act then passed alio intuitu, and which provides for the mode 
of getting at the amount of assessment. In reality this question 
has arisen in consequence of a difficulty in applying all the pro* 
visions of the latter Act, but that is no reason for varying the 
construction of the former Act, and the difficulty could be removed 
by legislation. 

The question ia, whether the several tenements or suites of 
rooms in each block are to be regarded as let to tenants so as to 
come within rule 6, or as being distinct properties so as to come 
within rule 14? I do not think that rule 4 affords the least 
assistance. It provides expressly for a defined exceptional case. 
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1875 and has no application direct or indirect to other oaaea In the 
ArpoBWBT particular cases of chambers at the inns of court or the nniyersities 
Gbkebal q^)^ g^^ Qf chambers is made one house, and the reason is that 

Vm 

Mutual there is nothing whatever to give them collectively the character 
WEsmiKffrEB of one house, no common outer door, no person residing for 
^^S^^^, common purposes, and no element of common occupancy. 

In the present case each block undoubtedly forms one hoose, 
and this was not disputed, but the question was, is it to be assessed 
under rule 6 or rule 14 ? This makes the decision in Beff. v. &. 
Oeorffe*8 Union (1) not applicable. The only question there was, 
whether there was a separate possession of the Chambers under 
the agreements: not whether they were let 

I find it impossible to read the terms of the agreements of 
demise and the regulations without coming to the dear conclusioii 
that in this case the sets of chambers are let in different tenements 
within rule 6, and are not distinct properties within rule 14. We 
find more than the usual clauses of tenancy : the tenants cannot 
commit waste; they cannot assign without licence; they must 
keep the premises in repair ; they cannot in any manner interfere 
with the construction or arrangement of the premises, they can 
only use them for specified purposes^ viz. office or residential ; the 
landlords may enter and paint the outside, and in case of non-pay- 
ment of rent or breach of any of the covenants the landlords may 
re-enter and avoid the lease. 

This appears to me to be an unheard-of sort of ownership or 
distinct property where persons have none of the ordinary rights of 
ownership, and by the memorandum the lessees are bound by 
further stringent regulations, which the lessors and, as I should say, 
the owners, reserve to themselves the right of varying. It is quite 
a common thing in London for different persons to be the owners 
of the different stories or flats of one house ; it is to that state of 
things, and not such a case as the present, that the 14th rule 
applies. For the above reasons I am of opinion that the whole 
property is properly assessed as 7 dwelling houses. 

I also think it follows that the value of each block is accurately 
represented by the aggregate sum of the values which appear in 
the valuation list. I should have been glad to escape firom this« 
(1) Law Rep. 7 Q. B. 90. 
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oondnsioii by resortiiig to s. 76 of 32 & 33 Yict c 67, but it 1875 
appeared upon the aigmnent that this was impossible. This in- attobnkt 
evitable conclusion causes an injustice which ought to be corrected. ^^^^^ 
I think judgment should be given for the Crown. Mutuai. 

Wbstmixstbr 

Bramwell, B. I am of opinion our judgment should be for the ^^^^^ 
Crown. The 48 Geo. 3, c. 55, imposes a duty on inhabited houses. 
Had it given no rules on the subject, the question would have been 
whether these blocks, constructed and used as they are, were each 
one or many ^* houses " within the Act. . To determine this it would 
be perfectly relevant to inquire what the law had held to be a 
house in cases of burglary and others ; and it may be— I offer no 
opinion — ^that possibly each of the separate apartments in each of 
these blocks would have been held to be a separate house. But 
the statute has given its own arbitrary definition of what shall and 
what shall not be a house for the purposes of charging the duty. 
By rule 1 it enacts the charge shall be on the occupier. By rule 6, 
when the house is let in different stories, tenements, lodgings, or 
landings, and inhabited by two or more, the landlord shall be 
deemed the occupier ; but the duties may be levied on any occu- 
pier where the landlord is not in the district. I think this includes 
the present case. Mr. Gi£Eard argues that it applies to cases of 
lodgers only, persons who have no possession of the rooms as 
against the landlord, mere licensees who could maintain no action 
of trespass against him if he came into their rooms. Very unfor- 
tunate language has bee^ used, as he admits, if this is so. Bule 6 
speaks of a ^'tenement" ^^let" I tliink it does not apply to such 
cases of lodgers, but to such as the present. I should think so if 
rule 14 did not exist But that rule, I think, makes the matter 
plain. It says that where there is one house divided into different 
tenements, being distinct properties, they shall be separately 
assessed. That does not mean distinct properties in the occupier, 
for that would be true of lodgings. I am not sure it means having 
distinct owners : it may or may not mean being distinct as one 
field might be from another. This at least is manifest^ that rule 6 
supposes there will be one owner or landlord, and rule 14 supposes 
there may be several. 

It is asked why chambers in the inns of court are separately 
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1875 assessable if these are not. This is an unfortunate question; 

Attobnby because, if rule 6 includes this case, what need was there of 

Gkxesal j^^ ^y g^lj ^|j^ question may be answered. The legislature 

MtJTUAL foresaw trouble and risk to the revenue if each occupier of part of 

WEsnoNSTEB a house was as a rule to be separately charged, and accordingly 

As^aiA^. said that, in that case, the owner of the house should be. It 

made an exception of chambers in the inns of court because it 

foresaw there was no such danger as to them, and they might be 

safely excepted, and it was convenient they^should be. 

It is said that here the defendants may sell part of the house. 
I really do not see the bearing of that. They have not so sold* 
When they do, I think I can tell what ought to be done. But 
this power to sell part of a house belongs to every owner. 

It is said, to hold as I do will be a hardship on the defendants ; 
that one set of chambers may be occupied, the rest empty, and 
the defendants liable to duty on the whole block. No doubt this 
is a hardship ; but it may well be an intentional hardship, for the 
security of the revenue. It may well be the legislature determined 
that, unless a house was uninhabited, it should pay on the whole, 
and without inquiry how much was empty. This hardship clearly 
would exist in the case of a house let in lodgings. In support of 
this opinion is that of Keating and Hannen, J J., and the intimation 
of a similar opinion in the Queen's Bench. 

As to the second point, I am also of opinion in favour of the 
Crown. The statute 32 & 33 Vict c. 67 provides that a general 
assessment should be made applicable to all rates and taxes. Such 
an assessment has been made, and must be acted on. For the pur- 
pose of the poor-rate it was necessary to assess each set of chambers 
separately; for the purpose of this tax it is necessary to add up 
file sums so separately assessed. It is said this is hard, for that a 
less value will be charged to the poor-rate than to the house-tax. 
That is the same objection of hardship that I have before disposed 
of. Uninhabited parts of a house are included in the value when 
there are inhabit^i parts. The house is assessed on its letting 
value* 

KSLLT, O.B. The real and substantial question in this ease is 
in effect whether each suite of rooms, or set of chambeis^ in these 
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bonses or buildings is to be treated as a separate property, and to 1875 
be assessed to the bous&-tax in respect of its annual value, that is attobuxt 
to say, its rateable value as distinguished from its gross annual ^■'^^■^ 
value, or whether the whole block or house is to be assessed as one Motdal 
tenement. It cannot be denied that the case may be brought Wwnmsnn 
within the words of either the 6th rule or the 14th in 48 Geo. 3, ^SoaS^r. 
c 55, scb. B ; but when we look carefully and critically to die 
language of these two rules, and consider it with reference to the 
character or description of these tenements, the language of the 
€th rule will be found to be applicable rather to lodgings than to 
chambers, while the language of the 14th seems to point rather 
to chambers than to lodgings. The words in the 6th rule are 
^'different stories, tenements, lodgings, or landings." In the 14th 
the words are, " different tenements being distinct properties ;" 
the word '' tenements ^ therefore being common to both rules. 

What, then, is the description given in the case of the sets of 
rooms in question ? They are described expressly as '' different " 
tenements or sets of rooms, which are quite distinct from each 
other, like chambers in the inns of court, and they are let and are 
occupied, and are in every instance capable of being let and occu- 
pied separately as chambers, ofiSces, or residences ; each has an 
open door opening on to a staircase common to all, and also aa 
inner private hall or passage," and other conveniences. ^ There 
is no means of communication between these tenements or suites 
of rooms other than a staircase common to all ; nearly all are let 
and used as offices or chambers for busmess purposes, and are 
locked and unoccupied during the night. A few only are used 
as residenceSb" 

Now every word of this description from beginning to end is 
strictly applicable to and indeed identical with the sets of oham* 
bers in the inns of court, and we find by the 4th rule that these 
chambers in the inns of court are charged as entire houses or 
separate propertieSb Why, then, should the legislature have 
treated the chambers in the inns of court as separate properties, 
and not have dealt in the same way with the chambers in th€f 
buildings in question^ which are in character and descriptkm 
identical with those of the inns of court ? But when we find that, 
by the Westminster Improvement Act, the commissionerB may not 
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1875 only demise^ but actually sell any of these sets of apartments 
Attobmst separately from the rest of the honse» how can it be said that they 
GBinmAL j^j^ ^^^ ^ every respect separate properties, whether they happen 
Mutual ^ i^^^ 1)^^^ let or remain nnlet^ or have been sold out and oat 
WiffTMiirBTEB and become the property of other proprietors? The nature and 
AfsooATioN. description of these properties, and whether they are to be deemed 
lodgings, or in the nature of lodgings, under the 6th rule^ or tene- 
ments being distinct properties under the 14th, surely cannot 
depend' upon the accident whether they are let or unlet, or are 
actually sol 

But the mode in which the assessment in this case has been 
made seems to me conclusive that the l^islature intended them 
to be deemed separate properties, and that the greatest injustice 
would be done, and indeed has been done, by the assessment in 
question, if each block with all the sets of chambers within it is to 
be deemed for the purpose of the assessment a single property. 
For it appears when we look to the assessment itself, each set of 
chambers is set down separately with its gross value set against it 
in another column, and the gross annual value of those which are 
unlet is apparently the same as that of those which are actually 
let and occupied by tenants, and the association or company are 
taxed or assessed, not in respect of what is the real value to them, 
that is, the net annual value of the aggr^ate of *all those sets of 
chambers which are actually let and yield to them each a sub- 
stantial rent, but in respect of the aggregate of the whole number 
of these sets of chambers, those which are unlet and yield no rent 
at all at the same amount or ratio as those which are let to tenants 
who -paj to the association a rent The consequence is, that they 
are actually charged with the duties, the amount of wh ich is com- 
puted at the estimated net value of each tenement, and have there- 
fore to pay the same amount of duty in respect of all that are 
unlet, and which are therefore of no annual value to them at all, 
as for the others which yield each an annual rent Hence, sup 
posing that one of these blocks contains twenty sets of chambers, 
ten of which are let for 120^ a year each, the gross rental being 
1201., and the rateable or net rental being 1007. a year, and the 
ten remaining sets of chambers are unlet and yield during the 
whole year no rental at aU, the association are taxed in respect of 
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the net or rateable annnal amoant of 2O0O2L a year, whereas the 1875 
real or actual net rental amounts to but lOOOZ. a year : in other attobitkt 
words, they pay a tax upon 2000t for property from which they ^»'«*^"' 
derive only lOOOZ. per annum. We have only to suppose the case MtmrAL 
of one single set of chambers, and no more, being let at 1207. a Wnwivnisit 
year, and nineteen sets of chambers unlet and so yielding no rent ^aSwul^. 
at all, and if the assessment were made out as the assessment is 
in the present case, the association would be taxed in respect of 
2000Z. a year, whereas they would derive only 100?. a year from 
the property. This cannot, I think, have been the intention of 
the legislature. 

I am therefore of opinion that these sets of chambers should 
be deemed separate properties within the 14th rule, and that 
the company should be assessed upon the real or actual net or 
rateable yalue of each set of chambers, as well as for the apart- 
ments, whatever they may be, which are occupied by their servant 
described in the agreements and memoranda as the resident 
porter. The Crown will thus be entitled to an amount of duties 
computed upon the real and actual value of the property taxed ; 
whereas, upon the construction contended for on the part of 
the Crown, I see no escape from the consequences which I have 
pointed out, that if a tenth. or a twentieth of the whole of the 
block and no more were let and yielded a rent, the Crown would 
levy, and the association would be liable to pay, a tax computed 
upon ten o^ twenty times the real value of the property. It may 
be said that this error in the amount of the assessment may be cor- 
rected by a different mode of valuation, and this is true; but 
whatever process of valuation is resorted to, if the construction put 
upon the rules be wrong, the tax is imposed upon the wrong per- 
sons, inasmuch as, if these are separate properties within the 14th 
rule, the occupiers and not the owners are liable to the duties. 

It appears to me also that, as these sets of chambers, whether 
merely let or actually sold, are occupied in all respects as distinct 
properties separate from and not in any way connected with each 
other, exactly as the chambers in the Inns of Court, it would be 
an anomalous and inconsistent mode of taxation to impose the tax 
which is universally considered a tenant's tax, not upon the occu- 
pier, but the owner. 

Vol. X. 2 F 3 
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1875 I do not refer to the decision of the two learned judges relied 

Attobnbt ^pon l>y the Crown, because it is unaccompanied by any reasona 

GsMBRAL ^j^^ unexplained by anything to be found in the report. Nor 

Mutual do I rely upon the case in the Queen's Bench, because it is decided 

Wkbthiubtbr upon a different Act of Parliament, though it is impossible to deny 

A88o^T^. that there is much in the language of all the judges tending to 

support the view which I have taken of this case. 

Jvdgmentfor the Crown, 

Attorney for the Crown : Solicitor of Inland Revenue. 
Attorneys for defendants : Bvrchells. 



1875 RUSBT, Subvbyob of Taxes, Appellant; NEWSON, Respondbnt. 

*^"**^^' Inland Bevenue — Inhabited House Duties — Exemption in Favour of BuHdingt 
occupied for Trade only — Parts of Buildings occupied for Trade — 57 Qeo, 3, 
c. 25, 8, 1—32 & 33 Vict, c. 14, s. IL 

The premises known as Weaver's Hall, in the city of London, were occupied 
by accountants, solicitors and scriveners, merchants, a wine shipper, and a short- 
hand writer, all of whom used their respective rooms as offices, and by the house- 
keeper and his family who resided in the top story rent free. The premises having 
been assessed to the inhabited house duty,. the commissioners discharged the 
assessment on the ground that the premises were entitled to the exemption granted 
by 32 & 33 Vict c. 14, s. 11, since the greater portion of them was occupied for 
the purposes of trade : — 

ffeld, on appeal, that the premises were not exempt on that ground. 

Held, also, by Bramwell and Gleasby, BR, that in assessing the premises no 
abatement could be made, under 32 & 33 Vict c. 14, s. 11, in respect of those 
parts which were occupied for the purposes of trade only. 

Case stated for the opinion of the Court, under Part 3 of 37 <& 
38 Vict- c. 16, 8. 9. 

At a meeting of the commissioners for the general purposes of 
the Income Tax Acts and for executing the Acts relating to the 
inhabited house duties for the city of London, held on the 8th of 
October, 1874, for the purpose of hearing appeals, Kewson, the 
respondent (1), appealed against an assessment to the inhabited 
house duties for the year ending the 5th of April, 1873, upon the 
premises known as the Weaver's Hall, No. 70, Basinghall Street, 
(1) Newson's interest in the premises was not stated. 
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in the ward of Bassishaw, and contended that the premises were ig75 
exempt under 32 & 33 Vict. c. 14, s. 11, upon the ground that ^^^ 
they were occupied as offices and counting-houses for merchants ^- 
and professional men, except the two rooms occupied by the house* 
keeper and his family, who lived on the premises solely for the 
protection thereof. 

The premises are occupied by four accountauts (1), all of whom 
use the rooms they respectively occupy as offices, and by the house- 
keeper, his wife and two children, and a servant, who occupy two 
rooms on the top story as a residence rent free. The housekeeper 
and his wife are employed by the various occupiers to clean the 
offices, for which they are remunerated by them. 

Kusby, the surveyor, contended that as the premises were par* 
tially occupied by solicitors and other professional men, they were 
not used solely for trade, and were therefore liable to inhabited 
house duty. He also referred the commissioners to the Judges' 
case, 2848, respecting the assessment on the same premises for 
the year 1869, ending April, 1870, when they were held to be 
liable, and the appellant admitted that the facts of the case 
in the years 1869-1870, and 1872-1873, were identical. 

The commissioners discharged the assessment, on the ground 
that the greater portion of the premises were occupied for the 
purposes of trade, whereupon the surveyor for the Crown declared 
his dissatisfaction with their decision, and duly required them to 
state and sign a case for the opinion of this Court, which they 
accordingly did. 

Sir B. BaggaUay, A.O. (Finder with him), for the appellant. 
The duties were imposed by 48 Geo. 3, c. 55, schedule B, and 14 
& 15 Vict. c. 36, s. 2. An exemption was granted by 57 Geo. 3, 
c. 25, 8. 1 (2), and that exemption was extended by 32 & 33 Vict. 

(1) As to this see pp. 324, 326. houses for their residence, and at the 

(2) 67 Geo. 3, c. 25, s. 1, after reciting same time one or more separate and 
that duties on inhabited houses were distinct tenements or buildings, or 
granted by 48 Geo. 3, c. 55, sch. B^ parts of tenements or buildings, for 
says :— ** And whereas it is become the purposes of trade, or as warehouses 
usual in cities and large towns and for lodging goods, wares, or merchan- 
other places for one and the same per* disc therein, or as shops or counting- 
son, or for each person where two or houses, and to abide therein in the 
more persons are in partnership, to daytime only for the purposes of such 
occupy a dwelling-house or dwelling- trades respectively which have been 
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c. 14, 8. 11. To bring himBelf within s. 11, the respondent must 
shew that the whole of the house was occupied for trade only, or 
** as a warehouse/' &c., and he cannot do that, for it is impossible 
to contend that attorneys or short-hand writers carry on a ** trade.*' 
In the case of The Edivlmrgh Life AsBuranee Company the Court 
of Exchequer in Scotland decided, on February 2, 1875, that an 
Assurance Company does not occupy ** for the purpose of trade/' 
within 32 & 33 Vict c. 14, s. 11. It being then dear that part 
of Weaver's Hall is not so occupied, the Crown is entitled to 
judgment. 

[After some discussion, Finlatfy for the respondent, admitted 
that the whole of Weaver's Hall was not occupied for *^ trade " 
only, but desired to argue that, in assessing the whole, an abate- 
ment ought to be made in respect of such parts as were occupied 
for trade only, or as a warehouse, &c. Sir B. BaggaUay agreed 



charged with the said recited duties, 
although no person shall inhabit or 
dwell therein iu the night-time, and it 
is expedient in such cases to exempt 
from the said duties such tenements or 
buildings, or parts of tenements or 
buildings, as are or shall be solely em- 
ployed for the purposes herein men- 
tioned, Be it therefore enacted .... 
that from and after the 5th day of 
April, 1817, on due proof made in the 
manner herein directed to the satis- 
faction of the respective commissioners 
acting in the execution of the said 
recited Act, that any person or any 
number of persons in partnership to- 
gether respectiTely occupy a tenement 
or building, or part of a tenement or 
building, which shall have previously 
been occupied for the purpose of resi- 
dence wholly, as a house for the pur- 
pose of trade only, or as a warehouse 
for the sole purpose of lodging goods, 
wares or merchandise therein, or as a 
shop or counting-house, no person in- 
habiting, dwelling, or abiding therein, 
except in the daytime only, for the 
purpose of such trade, such person, or 
each of such persons in partnezship^ 



respectively residing in a separate and 
distinct dwelling-house, or part of a 
dwelling-house, charged to the duties 
under the said Act, it shall be lawful 
for the said commissioners, aooording 
to the provisions of this Act, to dis- 
charge the assessment made for that 
year in respect of such tenement or 
building which shall be so used for 
the purposes of trade, or so employed 
as a warehouse for the sole purpose of 
lodging goods, wares, or merchandise 
therein, or as a shop or counting-house^ 
anything in the said Act to the con- 
trary notwithstanding." 

32 & 33 Vict. c. 14, s. 11, enacU 
that '* from and after the 5th day of 
April, 1869, any tenement or part of a 
tenement occupied as a house for the 
purposes of trade only, or as a ware- 
house for the sole purpose of lodging 
goods, wares, or merchadSise therdn, 
or as a shop or counting-house, or being 
used as a shop or counting-house, ahall 
be exempt from inhabited house duties^ 
although a servant or other penon 
may dwell in such tenement or part of 
a tenement for the protection thmoL* 



V. 

NIW80K. 
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that this qaestion should be decided hj the Court, though it was 1875 
not specifically raised by the case.] xiusbt 

Finlay (Day, Q.C.^ with him), for the respondent It is con- 
ceded that the building is liable to be assessed for some amount 
of duty ; but it is contended, first, the assessment is wrong, be- 
cause the parts occupied for other purposes than trade ought to 
have been separately assessed under 48 Geo. 3, c. 55, schedule B, 
rule 14, as has been here contended this day in Attorney General 
Y. Mviuai Tontine Wedmineter Chambers Assoeiation, Limited. (1) 

[Bbamwell, B. You cannot argue that point; it is not raised 
by the case.] 

Then, secondlyi the assessment is wrong, because no abatement is 
allowed for those parts which are occupied for the purposes of trade 
only. It would be monstrous if, because out of twenty-one persons 
who occupy Weaver's Hall, two or three occupy for other purposes 
than trade, the whole building should be assessed upon its full 
Talue. Such a construction gives no meaning to the words ''part 
of a tenement," in 32 & 33 Vict c. 14, s. 11. That Act was de- 
signed to extend, not to contract the exemption granted by 
57 Geo. 3, c. 25, s. 1, which enacts that on proof that any person 
occupies a tenement or building, or part of a tenement or building, 
** the commissioners may discharge the assessment in respect of 
such tenement or building." There is nothing in either statute 
implying that, in order to claim the exemption, the ** part of a 
building " must be separately assessed. 

Kelly, C.B. It appears to me that this case does not raise the 
question whether some portion of Weaver's Hall, which has been 
assessed to this tax, is not by law exempted from assessment ; and 
even if it be supposed that it is raised, still there is no statement 
in the case which enables me to determine whether the assessment 
now complained of is in respect of the value or rental of that por- 
tion which is so exempted from assessment, or only in respect of 
the value or rental of the portion which is undoubtedly liable to 
assessment Under these circumstances, and lamenting much that 
the case has come in such a form, I am of opinion that, as it is 
perfectly clear that this building is liable to some assessment--^ 

(1) Ante, p. 305. 
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1875 whether for the entire ataonnt of the assessment or some part I 
j^usBT cannot say — I am content to giye judgment for the Crown. 



V. 
NSWSON. 



Bramwell, B. I really think that thb case states every 
necessary fact, and raises eyery question on which it is necessary 
for us to express an opinion. It does not raise the point which 
Mr. Finlay would like to have argued, which is, that there should 
be a separate assessment upon each of {these merchants, attorneys, 
short-hand writers, and others, and it ought not to raise it, because 
that is an after-thought ; but the real question that it does raise 
is that on which Mr. Finlay has in fact admitted that he cannot 
maintain his contention, viz. the question whether the house 
is used only for the purposes of trade, or any other of the things 
mentioned in the Act. He admits that the attorney and the 
short-hand writer use their chambers for purposes other than trade. 
Then the house is not used for purposes of trade only. 

Then can he make any use of this expression in 32 & 33 Yict 
a 14, s. 11, *' Any tenement or part of a tenement occupied as a 
house for the purposes of trade only ?*' Mr. Finlay suggests that 
he can, in this wise : that these words, when coupled with the 
following words, *' shall be exempt from inhabited house duties,^ 
can only be explained by supposing that the house is to be assessed 
by the commissioners, with an abatement for that part which is 
occupied for the purposes of trade. That is what I understand to 
be the argument briefly put. I think it is erroneous and inde- 
fensible. I think that in truth this Act must be read as though 
the words, " or part of a tenement," were not there. I think they 
make no alteration in the effect of the Act. 

Of course you cannot read these words, " or part of a tenement," 
without those words which immediately follow, *' occupied as a 
house for the purposes of trade only." It is to be part of a tene- 
ment occupied as a house, and that means a part of a tenement 
which is separately assessable to the house duty, which would 
come under rule 14 of 48 Geo. 3, c. 55, schedule B, or which in 
some way or another would be separately assessable. And I am 
fortified in this conclusion by the words at the end of the section : 
^ although a servant or other person may dwell in such tenement, 
or part of a tenement, for the protection thereof." If that were to 
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be read as Mr, Finlay would have us read it, it would read thus : 1875 
" any room in a house used for purposes of trade only shall be bdbbt 
exempt from inhabited house duties, although a person may dwell i^s^sok* 
in that room for the protection thereof" That clearly was not 
the intention. The intention was to exempt a house, or a separately 
assessable tenement, occupied as a house for the purposes of trade 
only, although somebody slept in it. 

I think one can find a justification for this conclusion in 
57 Geo. 3, c. 25. That Act begins by reciting what would be very 
favourable to Mr. Finlay s argument, if you looked at that alone. 
It recites in s. 1, that it has become very customary for people 
either separately or in partnership, " to occupy a dwelling house 
or dwelling houses for their residence, and at the same time one 
or more separate and distinct tenements oi^ buildings, or parts of 
tenements or buildings, for the purposes of trade^ or as ware- 
houses for lodging goods, wares, or merchandise therein, or as 
shops or counting-houses, and to abide therein in the daytime 
only." Surely that recital would comprehend a case where a man 
had a dwelling house in one place and a room in another house, not 
separately assessable, for the purpose of his trade. But we must 
see how it goes on : *^ and it is expedient in such cases to exempt 
from the said duties such tenements or buildings, or parts of 
tenements or buildings as are or shall be solely employed for 
the purposes herein mentioned. Be it therefore enacted . . . 
that from and after the 5th of April, 1817, on due proof made • . « 
that any person or any number of persons in partnership together 
respectively, occupy a tenement or building, or part of a tenement 
or building " (still the same words are used) ^ which shall have 
previously been occupied for the purpose of residence wholly, as a 
house for the purpose of trade only, or as a warehouse for the sole 
purpose of lodging goods, wares, or merchandise therein, or as a 
shop or counting-house, no person inhabiting, dwelling, or abiding 
therein except in the daytime only for the purpose of such trade, 
such person, or each of such persons in partnership respectively, 
residing in a separate and distinct dwelling house, or part of a 
dwelling-house, charged to the duties under the said Act, it shall 
be lawful for the said commissioners according to the provisions of 
this Act to discharge the assessment made for that year in respect 
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1875 of" — what? — ^** in respect of such tenement qr building/' the 
BuBBT words " part of a tenement/' being there dropped. So that it is 
KBwwnr ^^^^^ ^^^^ i^ *^>8 Act the words *'part of a tenement" really 
are equivalent to *' a tenement/' and it is intended to meet 
such a case as one which comes within rule 14 of 48 Geo. 3, c 55, 
sch. By and to discharge it. The second section deals with the 
subject, but I think the words ** part of a tenement" do not oocur 
again. 

If it is said that our construction is harsh ; possibly in (me sense 
it is, but in another sense it clearly is not. The legislature had 
said originally, that all inhabited houses should be subject to the 
duty, and it was held — properly, no doubt — that a house which 
was not occupied at night, but was occupied in the daytime for the 
purposes of trade, was an inhabited house and subject to duty. 
Very likely it was pointed out that that was in truth taxing the 
instruments of trade, and perhaps was as injudicious as a tax upon 
machinery, or tools, or other means by which trade was carried on ; 
and thereupon the legislature thought that it was reasonable to 
exempt buildings which were solely used for purposes of trade and 
for the other purposes mentioned. Bat, at the same time, they did 
not exempt parts of buildings that were used for such purposes 
where other parts were not so used, because they could not go into 
nice distinctions as to the loss of revenue that might be sustained 
if the question could be raised as to one part of the house being 
used as a dwelling-house and other parts for the purposes of trade 
only. Then 32 & 33 Vict c. 14, s. 11, determined upon a further 
liberality to persons carrying on trade, and said that what had 
before been true of a house where nobody dwelt at night should 
be true of it although persons for its protection dwelt and slept 
there. Therefore in one sense there is no hardship or injustice in 
the terms of s. 11 ; it is simply extending a boon which had been 
conferred before. 

It may be expedient in such a case as this that the legislature 
should say that in assessing a house partly used for the purposes of 
trade and partly used for other purposes, the commissioners should 
make allowance for the value of that part of the house which was 
used for the purposes of trade only. I do not say that that would 
not be a very reasonable thing. The Attorney General seems to 
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tlxink it would be, and I confess I rather think so too, proyided there 1875 
was no danger to the revenue* Whether there would be or not, I bmby 
cannot say ; but we have got nothing to do with such considera- irswacv. 
tions as those of hardship, except this, that no doubt when a case 
of hardship is pointed out in a statute it makes the construction 
which leads to it more improbable than if it led to a reasonable 
and just condition of things. But in my mind the construction of 
this statute is plain ; and the Crown is entitled to judgment, that 
Weavers' Hall should be assessed to its full value as a house, 
without any abatement in respect of those parts that are occupied 
for the purposes of trade only. 

Cleasby, B, I am of the same opinion. The &cts here are 
precisely the same as in the case No. 2848, and the question is 
the same; but the commissioners thought proper, because the 
greater part of the building is occupied for the purposes of trade, 
to make that a reason for exemption. They were not justified in 
doing that. 

Upon the case generally, it appears to me tolerably dear that 
the exemption does not apply, except where it applies to the sub- 
ject-matter of assessment. There is one part of 57 Geo. 3, c. 25, 
s. 1, on which my Brother Bramwell, perhaps, did not dwell as 
much as it deserves. After the recital that a person may dwell in 
one house and at the same time occupy " one or more separate and 
distinct tenements or buildings, or parts of tenements or buildings 
for the purposes of trade," &c., come the words which I think so 
important here, — '* which have been charged with the said recited 
duties.'' I can only read these words as meaning that parts of 
tenements so occupied for the purposes of trade have been charged 
with the said recited duties, because it goes on, ** although no 
person shall inhabit or dwell therein in the night time." In what ? 
In the part of a tenement. Of course the very words point to the 
fact that although no person dwelt therein in the night time, still 
the part had been charged. The whole of this section seems to 
point clearly to this, that whereas formerly the exemption had only 
been where no person dwelt therein during the night time, the 
exemption is to be carried further. It shall make no difference 
whether a person does dwell and sleep therein at night time, pro- 

VoL. X. 2 G 3 
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iSTff^ Tided the oocupetioa be such as is meniionecL I think that 
BesBS 'ftenexaent " and ^^ part t)f a tenement" have the same meanings 
Nmon; ^^^ therefore that the dedsion o£ tiie commissionetB was wrong. 

Judgmewl for (he appellant. 

Attorney for the Crown : Sdlieitor of Inland Bevenue. 
Attorneys for respondent : Flower db Nassetf, 



Jume2ii. PATTINSON v. LUCKLEY. 



Ooniraet^Mteration of Written Coniraet in material Fart'— Erasure in Wriiten 
Coniraet — Action on a quantum meruit. 

' The plaintiff was employed bj the defendant to erect baildings on the defend- 
ant's land upon written oonditians, which, after being signed, were kept on the 
defendant*8 behalf by his architect. One of the conditions made the architect's 
certificate a condition precedent to the right to paymeht. The plaintiff having 
been paid for all the works for which the architect had certified, sned upon a 
cpiantnin meruit in respect of works for which no certificate had been given. The 
defendant, in answer, set up the conditions, in which appeared an erasure in a 
material part. The jury having found that the erasure was made by the archi- 
tect after the plaintiff had signed, the plaintiff contended that the document 
was void, and that he might sue on a quantum meruit : — 

BIddf that, notwitstandiug the erasure, the conditions were either still the 
governing document, or at least must be looked at to see what were the real 
terms of the contract ; and that the plaintiff could not recover. 

The action was brought to recover about 310L, the balance of a 
builder^s account. 

The declaration contained the common money counts for goods 
sold, work done, &c., money paid, money received, and money due 
on an award, and on accounts stated. 

The defendant paid money into Court, and pleaded never 
indebted as to the residue. Issue thereon. (1) 

At the trial before Field, J., at the Newcastle Spring Assizes, 
1875, the plaintiff proved that in 1872 he erected buildings on 
the defendant's land at his request During the progress of the 

(1) The declaration contained also judge at the trial ruled, and the plain- 
three special counts which are not tiff*8 counsel admitted, that there was 
material to this report^ since the learned no evidence in support of thenu 
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ivorks the plaintiff and defendant signed a document partly printed 1875 
«nd partly written, which, had been prepared by the defendant's pattikbok 
arehiteot» and oontaiBed the conditions upon which the buildings tjq^^ 
^ere to be erected and paid fon This document was kept by the 
architect after the plaintiff had signed it When produced in 
Courts it was found that in the eighth condition, which prorided 
that no charges should be allowed for extra works for which written 
orders had not been given by the architect or clerk of the works^ 
there had been an erasure. The plaintiff swore that when he signed 
lihe document the words were to the effect that written orders would 
not be required for extra works, and that these words had been 
erased after he had signed, and without his knowledge. The 
architect being called for the defence, swore that the document 
•had not been altered since the plaintiff signed it ; and that the 
only words erased were to the effect that written orders for extras 
should be countersigned by the proprietor, and that these words 
had been erased before the plaintiff signed, and at his request. 
Fart of the balance now sued for was in respect of extra works for 
which no written orders had been given, but which the plaintiff 
said had been executed with the defendant's approraL One of 
ihe conditions made the certificate of the architect a condition 
precedent to the right to any payment, and the plaintiff's counsel 
admitted that the architect's certificate had not been obtained for 
the works which were the subject of this action ; that the plaintiff 
bad been paid for all the works for which the architect had given 
a certificate, and therefore could not sue upon the conditions; but 
contended that the document, after execution, had been altered in 
a material part by the defendant's agent, the architect, who had 
the custody of it ; that it was therefore void, and that the plaintiff 
could sue upon a quantum meruit In answer to questions put by 
Field, J., the jury found that the words erased were that written 
orders should not be required for extra works, and that they were 
erased by the architect after the plaintiff had signed the conditions. 
Field, J., thereupon entered the verdict for the plaintiff, subject 
io a reference to an arbitrator as to the amount reserving leave 
generally to the defendant to move to enter the verdict for him. 

A rule nisi having accordingly been obtained to enter a nonsuit 
or a verdict for the defendant, on the ground that, notwithstanding 

2a2 8 
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1875 the erasure or alteration in the contract alleged by the plaintiff 
PATTisnoN and found by the jury, the plaintiff was not entitled to leoorer, or 
LrcmxT. ^^ ^ ^^^ ^'^ ^^ ^^^ ground that the rerdict was against the 
weight of the evidence, 

Her9cheU, Q.C., and (?• Bruce, for the plaintiff, shewed cause*. 
The instrument containing the conditions having been altered ia 
a material part on the defendant's behalf and for his benefit by the 
architect who had the custody of it^ it iff the same as if the de* 
fondant had himself made the alteration, and he is precluded from, 
setting up the instrument against the plaintiff, or taking ad* 
vamtage. of it in any way whatever ; as regards him it is void, or 
is as if it did not exist : Piffofs Case (1) ; PotoeU v. Divett (2) ; 
Aldoua V. OomweU (3); Davidson y. Cooper (4) (as to alteration hy 
a stranger). 

[Oleasby, B., referred to Croockewii v. Fletcher. (5)] 

See also Burchfield v. Moore (6) ; and the notes to Master v. 
MiUer. (7) The plaintiff can, therefore, sue on a quantum meruit* 

[Bbamweix, B. Is not the plaintiff in this difficulty ? He haa^ 
built a house upon the defendant's land, which will belong to the 
defendant unless the plaintiff can prove a contract to pay him for 
it?] 

He proves the contract by shewing that the works were done at 
the defendant's request. 

[After hearing the argument upon the evidence, and examining 
the instrument containing the conditions, the Court said they 
were prepared to make the rule absolute for a new trial, on the 
ground that the verdict was against the weight of evidence, but] 

jB. G. WilUavM, Q.Cy and John Edge, for the defendant, con^ 
tended that he was entitled to enter the verdict ; because, though 
the instrument was so far vitiated that the defendant could not 
have sued upon it as an executory contract, it was still the 
instrument governing the contract, or at least must be looked 
at to see what the terms were before the plaintiff could recoTer> 

(1) 11 Co. Rei . 26 b. (5) 1 H. & N. 893; 26 L. J. (Ex^ 

(2) 15 East, 29. 153. 

(3) Law Bep. 3 Q. B. 573. (6) 3 E. & B. 683 ; 23 L. J. (N.S.> 

(4) 11 M. & W. 778 ; on appeal, Q. B. 261. 

13 M. & W. 348. (7) 1 Sm. L. C. 871, 7th ed. 
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and the plaintiff haying failed to comply with those terms could 1875 
not maintain this action ; and they relied on Earl of Falmatdh pattinoov 
'v. Bcberis (1), where the defendant became tenant to the plaintiff nj/iijiY 
of a farm from year to year by parol, but afterwards signed 
an agreement containing certain stipulations as to the mode of 
tillage* In an action by the landlord for breaches of these 
stipulationsi the agreement, on being produced, contained an 
erasure in the term of years mentioned in the habendum^ which 
was altered from seyen to fourteen. Held, that the agree^ 
ment might be received in evidence without any explanation of 
the erasure, the term of years being immaterial to the parol 
contract. Parke, B., there said, during the argument, ^The 
general rule undoubtedly is, that where there appears to be an 
alteration in the document, it lies upon the party producing it to 
explain it. • • . The rule of law applies where the obligation is 
by reason of the instrument: here the obligation is by reason of 
the parol contract of the parties, quite independent of the sub- 
ficription of that paper, and arising from the occupation of the 
land upon all the terms of that instrument which are applicable 
to a tenancy from year to year ; as to which an alteration in the 
term of years is wholly immaterial." [They also cited Fazakerly 
¥. M^Kniffhi (2); The MereantOe Bank r. Gladstone (S) ; and 
Smidi V. Tiden. (4)] 

Brahwell, B. The rule must be absolute. It is remarkable 
that there is no authority on the point, but on principle I think 
^our judgment should be for the defendant. We must assume that 
the verdict waa correct, that the document was altered after 
>«xecution without the consent of the plaintiff, and upon the au- 
thorities I think we must hold that the defendant was as respon- 
sible for the alteration as if he had made it himself, since it was 
made by the person who was holding the document for the defend- 
ant and for his benefit. 

The question is not what the defendant could do against the 
j)laintiff— not what the defendant's rights are. It may be that, if 

(I) 9 M. & W. 469, 471. (3) Law Rep. 3 Ex. 233. 

^ (2) 6 E. ap B. 795 ; 26 L. J. (Q.B.) (4) Law Rep. 9 Q. B. 416. 
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1875 the plftintiff had done none of the work, and the defendant had 
" PATnrooN" sought to enforce the conttaot after baring spoiled the docmnent, 
LucKLET ^^ ^^^ authority of PotveU v. DivM (1) he iroald have been unable 
to enforce the contract ; or that, if the plaintiff had done the work 
badly, the defendant conld not have enforced the contau^t by an 
action for bad bailding. I gire no opimon on that question ; if it 
were necessary to decide it, I should desire further l^me for con* 
sideration. But the question we must decide is, on what terms the 
plaintiff is entitled to be paid. I am strongly inclined to tlunk 
that he is entitled to be paid on the terms aotoally agreed on. If 
lie fails to shew any bargain, he is not entitled to be paid at aLL 
In the case of goods sold and delivered, it is easy to shew a con* 
tract from the retention of the goods ; but that is not so where 
work is done on real property; and the plaintiff, therefore, in 
shewing what the bargain was, must shew all the terms. It is of 
no use to answer, as Mr. Herschell did, that he has made out a 
prim& facie case by telling half the truth. We must have the 
whole truth. I doubt, therefore, if the document has been so 
spoiled as not to be still the intrinsically governing document — 
because, if not, there are innumerable difficulties. Suppose the 
claim on the quantum meruit were to the plaintiff's detriment, 
instead of being to his advantage, would he be deprived of his 
right to sue on the contract? Surely not Then, has he aa 
option to sue on a quantum meruit or on the document at his 
pleasure ? No doubt there are cases where a man may so conduct 
himself as to give an option, but they do not apply here. The 
question is, what was the contract ? Not what is it the plaintiff's 
pleasure to say the contract was. 

Again, suppose the contmct were by deed, and the deed were so 
mutilated as not to be binding, would the plaintiff lose the benefit 
of the contract being by deed, and lose his right of action for a 
debt after the expiration of six years ? I doubt it So, if the 
seals were cut off a deed by which an estate passed, the estate 
would not revest in the grantor. (2) 
All these considerations tend to shew that where a person 

(1) 15 East, 29. 47, cited in the notes to Matter ▼• 

. (2) See WeaiY.StetDard,U^.AW. Miller, 1 Sm. L. C. 919, 7th ed. 
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daimiDg to b^ paid lor work did the work under aA instrament ISTS 
of contract, that inatrmnent, though altered in a xnaterial part, ^xinamm 
IB still the goT^siing doooment to determine the rights, of the. xaiguat 
plaintiff. 

. Bat if I am wrong, and the instrument is not intrinsically binding, 
still I think it may be looked at to see the terms of the contract.. 
Upon this point the case of Earl of Falmouih y. Bcberta (1) is 
material, and the obaerrations of Parke, B., are of great ralue in 
shewing what our ccmolusion ought to be ; that eren if we hold 
that the instrument ceased to have any intrinsio operation, still we 
must look at it to see the terms of the bargain. The plainti£^ 
therefore, must make out his case in accordance with those terms. 
But it is admitted that he has been paid for all works for which 
the architect has certified, and that if he is bound by the terms of 
the conditions which make the architect's certificate a condition 
precedent to the right to payment, the verdict is wrong. I think 
that he is bound by those coDditions, and that the rule must 
therefore be absolute to enter the verdict for the defendant. 

The defendant is also entitled to have the question reserved as 
to a new trial on the ground that the verdict was against the 
weight of the evidence, in the event of our decision on- the 
point of law beipg reversed in the Court of Appeal. There are 
precedents for this course in several cases within my own know- 
ledge. 

Cleasbt, B. I am of the same opinion. It is not intended 
to overrule or qualify any of the decisions as to the effect of 
altering a written contract. There is sound reason for abiding by 
the principle of those decisions. But we must see how the 
principle is evoked before applying the general rule which pre- 
vents a person from setting up a contract for his own benefit if he 
has altered it. The contract remains: the disability is on the 
person who has altered it : it would be ridiculous to suppose that 
his act has destroyed the rights of others. We must look at the 
nature of the case. This is not a contract to pay a sum of money 
or do one thing, but an agreement operating over twelve months 

(1) 9 M. & W. at p. 471. 
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1875 or more. It is to be acted on from time to time, and as it has been 

PATToraonT acted on, it is impossible to say one can nndo what has been done, 

LvoKLsr. ^^^ ^^^ payments can be recovered back, and that the agreement 

ceased to be operative while it was being acted on and treated as 

binding by both parties. That is a satisfactory gronnd on which 

to rest onr decision. 

Pollock, B. I am of the same opinion. I agree wxth that 
part of the plaintiff's argument which goes to shew that the 
alteration was material, and that the general rule applies that the 
defendant could not ask us to give effect to the contract as a bind-^ 
ing executory contract But that is not the defendant's proposi* 
tion. Mr. Herschell went further, and said the defendant could 
not take advantage of the contract, and that it was as if the 
written contract had never existed. The true rule is laid down 
by Parke, B. in Earl ofFalmotUh v. Boberts. (1) We are asked 
to infer another contract, shutting out what we know occurred, and 
what was the essence of the contract. By our decision we are 
carrying out substantially the real contract 

Sule cAsoltde. ' 

Attorneys for plaintiff: Patliaon, Wigff, & Co^ifor 22. S. Hopper, 
NeweasUe. 

Attorney for defendant: /. Seaife, for Chartres & TotHl, Neuh 
castle. 

(1) 9 M. & W. at p. 471. 
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July 7. 
GOODWIN V. ROBARTS and Others. -1 

NegtdiM^ Instrument — Foreign Scrip issued hy Agent in England, 

Scrip issued in Engiand by the agent of a foreign government^ by wbich the 
holder is to be entitled, on payment in full of the instalments due from him, to 
delivery by the agent of definitive bonds of the foreign government on their arrival 
in this country, and which by the usage of bankers and dealers in public securi- 
ties, is transferred by mere delivery, passes by such delivery to a bouA fide holder 
for value without title. 

Ebbob bj the defendants on a judgment of the Court of 
Exchequer in favour of the plaintiff. 

The facts are fully stated in the report of the case in the Court 
below (ante, p, 76). 

May 15 ; June, 23, 24. Benjamin^ Q.O. (A^stie with him), for 
the defendants. The scrip in question is not by the law merchant 
negotiable, and no usage of trade, no consensus of merchants, can 
make it so: CrouA v. The Oridii Fonder (1) ; Tartridge y. Batik 
cf England (2) ; Dixon v. BirnH (3) Oorgier v. MievUU (4) does 
not touch the present case. All that was held there was that 
the bond sued on must be treated as a foreign promissory note. 
Suppose that by the usage of foreign nations a contract to deliver 
goods by instalments was negotiable, this practice could not alter 
the English law. Secondly, the contract under which the scrip 
was issued is an Engh'sh contract; wherever A. makes a contract 
by his agent, he is there by implication of law. Before the Bossian 
(Government issues its bonds the contract relating to them is made 
in London. 

To hold that scrip certificates are not negotiable in the sense 
<x>ntended for would lead to no inconvenience. A traffic in such 
imperfect and inchoate instruments is not beneficial to commerce. 
[He cited AUomey Oeneral v. Boutoens (5) ; Thompson v. Dom* 
iny (6) ; Edie v. Ead India Company. (7)] 

(1) Law Rep. 8 Q. B. 374. (4) 3 B. & C. 45. 

(2) 9 Q. B. 396 ; 15 L. J. (Q.B.) 395. (5) 4 M. & W. 171. 
<3) 8 Macq. L (6) 14 M. & W. 403. 

(7) 2 Burr. 1216. 



SS$ COUQT OF EXCSO^QUEB^ {L. B. 

1875 J. Brawn, Q.O. (C. K BoharU, with him), for the defendants. 

GooDwnr The jadgment of the Court below was clearly right. Foreign bonds 
BobjIbis. ^^^^ repeatedly been held to be negotiable. In the present case 
it is intended that the scrip shall be the representatiTe of the boend 
till it is issnedy and that the holder shall have the power of 
pledging or otherwise disposing of it by delivery. The Ooorts will 
give effect to the reasonable engagements of a foreign soverdgn, in 
accordance with the usage of trade : Lang v. Smyth (1) ; Janes v. 
Peppereame (2); MiUer v. Baoe (3); Carvick v. Viekery (4); 
Wookey v. Pole (5); Brandao ▼. BameU (6); B&nson v. Chap- 
man. (7) It was clearly intended that the scrip should be con- 
sidered as property, and not merely evidence of a contract. It is 
very doubtful whether there is anything in the scrip certificate 
from which any contract can be implied on the part of the agent. 
Credit is given to the foreign government, who are disclosed in the 
document: Oreen v. Kapke (8); Story on Agency, § 306. The 
decision of the Court below is founded on the interests of com- 
merce, and is supported by American as well as by English 
authorities: MUcheU v. Baring (9); Edie v. Ead India Com- 
pany (10) ; Williams on Executors, 7th ed. vol. i. p. 621 ; Kent's 
Comm. vol. 3, 12th ed. p. 89; White y. Vermani By.Co.(ll)', 
Brainerd v. New York and Harlem By. Co. (12) ; National Ex- 
change Bank v. Hartford B. B. Co. (13) 

Benjamin, Q.G., in reply, cited Glover v. Pereigny (14) ; I^oyd r. 
Guibert. (15) 

Cur. adv. wit 

July 7. The judgment of the Court (Cockbnm, CJ.^ Mellor, 
Lush, Brett> and Lindley, JJ.) was delivered by 

CocEBUBN, C.J. The question for our decision in this case is 
whether certain scrip issued by the authority of the Bussian Gro- 
vemment, and certain other scrip issued by the authority of the 

(1) 7 Bing. 284. (8) 18 C. R 649 ; 25 L. J. (aP.) 297. 

(2) Johna. 4$0; 28 L. J. (Ch.) 158. (9) 4 0. A P. 35. 

(3) 1 Sm. L. C. 5th ed. 450, 459. (10) 2 Burr. 1216. 

(4) 2 Dougl 653. (11) 21 How. (U.S.) 575. 
<5) 4 B. & Aid. 1, 18. (12) 11 Smith's N. Y. 496. 

(6) 12 Gl. ft F. 787, 805. (13) 8 Rhode Md. 375. 

(7) 8 C. B. 967, n. (14) 11 Weekly Rep. 146. 

(15) Law Rep. 1 Q. B. 115. 
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Au^ro-Himgarian Government, is a negotiable security for money, 1873 
fio that the transfer of it by a person not being the true owner to a Goodwht ^ 
bona iide'lioldery for value, can confer a good tWe ob the latter. booasxb. 

The scrip in question wafi bought by the plaintiff through one 
CIayt6n, a- stockbrolier, and was allowed to remain in Clayton's 
hands, who unlawfully pledged it with the (fefendante, who are 
banbdrs, bb security fof a loan of mom^y. Clayton having become 
bankrupt and having absconded, the defendants sold the scrip at 
the market price of the day, and the plaintiff brings his action to 
recover the amount realised on such sale. ' 

The scrip in question was in the following form : — 

" 1873 ' . C. 1873. Imperial Government of Eussia. 

Issue of 15,000,0007. sterling nominal capital in 5 per cent, con- 
solidated bonds of 1873. Negotiated by Messrs. N. M. Eothschild 
' & Sons, London, and Messrs. de Eothschild Brothers, Paris. Bear- 
ing interest half-yearly, payable in London from Ist of December, 
1873. Scrip for one hundred pounds stock, No. -- — -. 

*' Received the sum of twenty pounds, being the first instalment 
of 20 per cent, upon one hundred pounds stock, and on payment of 
the remaining instalments at the period specified, the bearer will be 
entitled to receive a definitive bond or bonds for one hundred pounds 
after receipt thereof from the Imperial Government. 

'< London, 1st December, 1873. The instalments are to be paid 
at our office as follows : 157. per cent., or 157., on the 5th Feb- 
ruary, 1874 ; 157. per cent, or 157., on the 9th of March, 1874 ; 
207. per cent, or 207., on the 2nd May, 1874 ; 237. per cent, or 
287., on the 9th June, 1874. Subscribers may pay the same^ 
under a discount ^at 3 per cent, per annum, on any Monday or 
Thursday after the 16th instant. 

^ In default of payment of these instalments at the proper dates^ 
all previous payments will be liable to forfeiture." Then follow 
four other receipts for 207. each, making up the 1007., for which 
the bond is afterwards to be given. 

The scrip issued by the authority of the Austro-Hungarian 
Government was in a precisely similar form. 

The scrip in question was issued by Messrs. de Rothschiki as the 
agents of the Kussian and Austro-Hungarian governments, they 
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ig75 being employed by these goyemments to negotiate and raise a loan 
^j^j^^^ ■ for them reqieotiyely on government bonds, bearing interest^ to be 
»:.^ afterwards issued in exchange for the scrip when all the instal* 
ments of the som for which the scrip was issued should have been 
paid up. No question is raised as to the fact of Messrs. de Boths* 
child having acted in the matter as agents of the two govern* 
mentSy or of the scrip having been issued by the authority of the 
latter. 

The bonds issued on the last instalment being paid up were, as 
will be seen on reference to the special case in which they are set 
outy in conformity with the terms stated in the scrip. It is only 
necessary to point out that the bond, agreeably to the terms of the 
scrip, is made payable to bearer. 

The 9th paragraph of the special case contains the following 
statement^ upon which, as it appears to us, the decision of the case 
turns : — 

** The scrip of loans to foreign governments, entiUing the 
bearer thereof to bonds for the same amount when issued by the 
goverxfinent, has been well known to and largely dealt in by 
bankers, money dealers, and the members of the English and 
Foreign Stock Exchanges, and through them by the public, for 
over fifty years. It is and has been the usage of such bankers, 
money dealers, and stock exchanges, during all that time, to buy 
and sell such scrip and to advance loans of money upon the 
security of it before the bonds were issued, and to pass the scrip 
upon such dealing by mere delivery as a negotiable instrument 
transferable by delivery, and this usage has always been recog* 
nised by the foreign governments or their agents delivering the 
bonds when issued to the bearers of the scrip. This usage ex-* 
tended alike to scrip issued by their agents in England, and it 
extended to the scrip now in question, which was largely dealt in 
as above mentioned. Such scrip often passes through the hands of 
several buyers and dealers in succession before the issue of the 
bonds represented by it." 

The contention on the part of the plaintiff was that, scrip of this 
description not coming under the category of any of the securities 
for money which, by the law merchant, are capable of being trani^ 
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feired by indorsement or delivery — ^indeed, not being a security ^879 
for money at all, but only for the fatare delivery of a bond — the qoodwih ^ 
right of the true owner could not be divested by the fraudulent soi!ast& 
transfer of the chattel by a person who had no title as against the 
owner. 

On the part of the defendants it was contended that the finding 
as to general usage brought the case within the decisions in 
Oorgier v. MieviUe (1) and Attorney Oenercd v. Bauwens. (2) In 
the former of these cases a bond of the £ing of Prussia^ payable 
'' to every person who should for the time being be the holder of 
the bond/' had been, as in the present instance, unlawfully pledged 
with the defendants in the action, by an agent who had been in- 
trusted with it for the purpose of receiving the interest on it The 
owner having brought an action to recover the bond, it was proved 
on the trial that bonds of this description were sold in the market^ 
and passed from hand to hand daily, like exchequer bills, at a 
variable price, according to the state of the market. Upon these 
facts Lord Chief Justice Abbott was clearly of opinion that this 
bond might be pledged to any person who did not know that the 
person pledging it was not the real owner, and he directed the jury 
to find a verdict for the defendants, unless they thought that the 
defendants knew that Messrs. Agassiz & Co., the pledgors, were 
not the owners of the bond at the time when they deposited it in 
their hands. A rule nisi for a new trial, having been obtained, was 
afterwards discharged. Abbott, CJ., in giving judgment^ says : 
** This instrument in its form is an acknowledgment by the Kiug 
of Prussia that the sum mentioned in the bond is due to every 
person who shall for the time being be the holder of it ; and the 
principal and interest is payable in a certain mode and at certain 
periods mentioned in the bond. It is, therefore, in its nature pre* 
cisely analogous to a banker's note payable to bearer, or to a bill 
of exchange indorsed in blank. Being an instrument, therefore, of 
the same description, it must be subject to the same rule of law, 
that whoever is the holder of it has power to give title to any 
person honestly acquiring it. It is distinguishable from the case 
of Olyn V. Baker (3), because there it did not appear that India 

(1) 3 B. & C. 45. (2) 4 M. & W. 171. 

(3) 13 East, 609. 
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gyg bonds wore unliable, and no pthor person oonld have snett on 
GooDwiit them but the obligee. Here^ on the contrary, the bond is payable 
to the bearer, and it was prored at the trial that bonds of this 
description were niegotiated like esoheqner bills.'' 

In JLttomeif Oenerai v. Bouwens (1), the question as to tibe 
negotiable charaoter of foreign bonds arose in a different fimn, 
the question being whether Bussian, Banish, and Dnteh bends, 
of which a testator, dying in this country, was holder at the 
time of his death, weiie Uable to probate duty. In a special 
Teidict taken at the trial it was expressly found ^'ifaat the 
said Russian, Danish, and Dutch bonds respectively were and 
are, and always have beeu» marketable securities within this 
kingdom, and always have been sold and transferred within this 
kingdom by delivery only, and the beareta thereof have always 
been deemed and reputed to be^ and have always been dealt with 
as being, legally entitled to the principal moneys secured by the 
said bonds respectively, and to the interest or dividenda from time 
to time arising or accruing in respect of the same. It never has 
been nor is it necessary to do or perform any act whatsoever out of 
the kingdom of England, in order to render a transfer of any of the 
said bonds valid, and the bearers of the said bonds respectively 
have always been treated and dealt with by the agents of the 
empire of Bussia, and of the kingdoms of Holland and Denmarii^ 
as the persons duly entitled to the principal moneys secured by the 
said bonds respectively, and the interest or dividends thereof, and 
such agents have always paid all moneys due and payable for and 
in respect of the said bonds respectively, according to the tenor 
and effect thereof to the bearers of the same." 

In like manner, in HeseUine v. Siggen (2), Spanish bonds were 
treated as passing by mere delivery. 

Strenuous efforts were made by Mr. Benjamin in his able 
argument on behalf of the plaintiff to distingubh the present case 
from Oorgier v. Mie/vUle. (3) He insisted, first, that although it 
must be admitted that, if a bond had been given in lieu of this scrip, 
the bond would have been a negotiable instrument, as the osae would 
then have come within Oorgier v. MieviUe (8), here there was no 

(1) 4 M. & W. 171. (2) 1 Ex. 856 ; 18 L. J. (Ex.) 166. 

(3) 3 a & C. 46. 
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•engagement on the part of the fordgn govemment. The aolyfdxty 1875 
ingoing the scrip, or who could be held bound by it, were the Messrs. ~ Goodwik"* 
de Bothschild ; and the piaxsons advancing their monej^ and taking sobabisl 
ihe scrip/ could look anlj to them. Secondly, that even assmning 
that ihe issuing of the scrip was to be taken to be tiie act of the 
foreign goyemment^ yet that as it had been issued in London, and 
the parties taking it had advanced their money in this oountiy, the 
•eontract must be taken to have been made here, and must be subject 
to the law of England. That when a foreign sovereign negotiated 
^ loan in this country, through his agent, it was in effect the same 
thing as though such sovereign had himself come to this country 
and entered into the contract in person. That, consequently, in 
«iher view, the contract arising on the scrip must be taken to have 
been made here, and must be dealt with according to English 
law. That this being so, the case of Oroueh v. The OredU SomoUr 
of England (1), was an authority which established that it was not 
competent to anyone, by the law of England, to give to a security, 
not negotiable by the law merchant, the character of negotiability, 
by making it payable to bearer, even though such security were 
a security for money. That, a fortiori, this scrip, not being a 
promise to pay money, but only to give a bond when all the 
iiAtalments should have been paid up, could not have the cha^ 
racter of negotiability given to it by being made payable to 
bearer. That choses in action not being assignable by the general 
common law, it was only by the law merchant, which was recog- 
nised by the common law and adopted by it, that a particular 
elass of securities for money could be made negotiable, either 
by indorsement, or by being made payable to bearer ; and that 
this dass of securities was confined to bills of exchange, pro- 
missory notes, and drafto payable to bearer. That this scrip 
did not coincide with either of the securities for money to which 
by the law merchant, the quality of being so rendered negotiable 
had been conceded ; the more so as in fact it was not a security 
for money at all, but only an agreement to give such a security 
in the shape of a bond. That the bonds of foreign governments 
had been held to be negotiable by the Courts of this country,* not 
because they were negotiable by the law of the country in which 
(1) I^w Bep. 8 Q. B. 374 



844: GOUBT OT KXaHBQUXB. [UB. 

1875 they were mAde, but because they wete in sabstance and efiect 

Gooowiv pnnnissoiy notes. 

B0BAS1& ^^ entirely dissent from the contention that the contnct m 
question is one in which the IMJessrs. de Bothschild can be looked 
upon as principals. And though our decision on that head may 
not be essential to the conclusion we have aniyed at on the case, 
we think it desirable in a matter in which the public are so 
much interested that our view should be made knoim. It is 
plain on the face of the document that the Messrs. de Bothschild 
only profess to be acting as the agents of the foreign govern- 
ments. The law on this subject is correctly laid down in Story on 
Agency, in the chapter on the Liabilities of Public Agents, & 302. 
Collecting the English and American authorities in a note, the 
learned jurist writes as follows: '*In the ordinary coarse of 
things, an agent, contracting on behalf of the govemment, or 
of the public, is not personally bound by such a contract, even 
though he would be by the terms of the contract, if it were an 
agency of a private nature. The reason of the distinction is^ that 
it is not to be presumed, either that the public agent means to 
bind himself personally in acting as a functionary of the govern* 
ment, or, that the party dealing with him in his public character, 
means to rely on his individual responsibility. On the oontraiy, 
the natural presumption in such cases is that the contract was 
made upon the credit and responsibility of the Govemment itself, 
as possessing an entire ability to fulfil all its just contracts, far be- 
yond that of any private man, and that it is ready to fulfil them 
not only with good faith, but with punctilious promptitude, and in 
a spirit of liberal courtesy. Great public inconvenience would 
result from a dififerent doctrine, considering the various public 
functionaries which the govemment must employ in order to 
transact its ordinary business and operations ; and many persona 
would be deterred from accepting of many offices of tmst under 
the government, if they were held personally liable upon all 
their official contracts. This principle not only applies to simple 
contracts, both parol and written, but also to instruments under 
seal, which are executed by agents of the govemment in their 
own name, and purport to be made by them on behalf of the 
govemment; 'for the like presumption prevails in such cases. 
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ihsi the parties contract not personally, but merely officially^ 1S75 
within the sphere of their appropriate duties.** Goodwih 

Chancellor Kent lays down the law to the like effect (2nd Com- 
mentariesy p. 810, 7th ed.), '* There is a distinction in the books 
between public and private agents on the point of personal 
responsibiity. If an agent, on behalf of government, makes a 
'Contract and describes himself as such, he is not personally bound, 
even though the terms of the cdbtract be such as might, in a case 
-of a private nature, involve him in a personal obligation. The reason 
of the distinction is, that it is not to be presumed that a public agent 
meant to bind himself individually for the government, and the 
party who deals with him in that character is justly supposed to 
•rely upon the good faith and undoubted ability of the government. 
But the agent in -behalf of the public may still bind himself by an 
'express engagement, and the distinction terminates in a question 
of evidence. The inquiry in all the cases is, to whom was the 
icredit, in the contemplation of the parties, intended to be given. 
This is the general inference to be drawn from all the cases, and it 
is expressly declared in some of them.'* 

It is true these authors are speaking of persons acting as agents 
for their own governments ; but the reasoning applies equally to 
persons acting as agents for a foreign government, and the same 
/presumption must arise in both cases. Nor can we suppose that 
•the persons taking this scrip. did so otherwise than through their 
faith in the honour of the foreign government, just as they would 
•have had to trust to it on their afterwards receiving the bonds in 
lieu of the scrip. They would then be equally without legal redress 
against the foreign government and must have trusted to its 
■lionour in the fulfilment of its engagements. 

We think it unnecessary to enter upon the question whether 
-the contract thus entered into is to be considered as a Russian or 
an English contract, as we agree in thinking that its negotiable 
character, if it exists at all, must depend not on what might 
be its negotiability by the foreign law, but on how far the 
universal usage of the monetary world has given it that cha- 
racter here. **The question,** says Tindal, C.J., in Lang v. 
Smyth (1) '' is not so much what is the usage in the country whence 
(1) 7 Bing. 284, at p. 293. 

Vol. X. 2 H 3 
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187S the ingtroment comes, as in the oountiy where it passed." The 
GooDwnr ~ snbstanoe of Mr. Benjamin's argument is, that, because the scrip 
BoBAKia ^^^^ ^^^ correspond with any of the forms of the securities for 
money which have been hitherto held to be negotiable by the law 
merchant, and does not contain a direct promise to pay money, but 
only a promise to give security for money, it is not a security to 
which, by the law merchant, the character of negotiability can 
attach. 

Having given the fullest consideration to this argument, we are 
of opinion that it cannot prevail. It is founded on the view that 
the law merchant thus referred to is fixed and stereotyped, and 
incapable of being expanded and enlarged so as to meet the wants 
and requirements of trade in the varying circumstances of com- 
merce. It is true that the law merchant is sometimes spoken of 
as a fixed body of law, forming part of the common law, and as it 
were coeval with it But as a matter of legal history, this view is 
altogether incorrect. The law merchant thus spoken of with 
reference to bills of exchange and other negotiable securities, 
though forming part of the general body of the lex mercatoria, is 
of comparatively recent origin. It is neither more nor less than 
the usages of merchants and traders in the difierent departments of 
trade, ratified by the decisions of Courts of law, which, upon such> 
usages being proved before them, have adopted them as settied' 
law with a view to the interests of trade and the public conveni- 
ence, the Court proceeding herein on the well-known principle of 
law that, with reference to transactions in the different depart- 
ments of trade, Courts of law, in giving effect to the contracts and 
dealings of the parties, will assume that the latter have dealt with 
one another on the footing of any custom or usage prevailing 
generally in the particular department. By this process, what 
before was usage only, unsanctioned by legal decision, has become 
engrafted upon, or incorporated into, the common law, and may 
thus be said to form part of it. ''When a general usage has been, 
judicially ascertained and established, " says Lord Campbell, in 
BrancUu) v. Baraett (1), * 'it becomes a part of the law merchant, 
which Courts of justice are bound to know and recognise." 
Bills of exchange are known to be of comparatively modem 
(1) 12 CI. & F. at p. 806. 
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origm, haying been first brought into nse, so far as is at present 1875 
known, by the Florentines in the twelfth, and by the Venetians Goodwht " 
about the thirteenth, century. The use of them gradually found robabsib. 
its way into France, and, still later and but slowly, into England. 
We find it stated in a law tract, by Mr. Macleod, entitled ** Spe- 
cimen of a Digest of the Law of Bills of Exchange," printed, we 
believe, as a report to the government, but which, from its research 
and ability, deserves to be produced in a form calculated to insure 
a wider circnlation, that Bichard Malynes, a London merchant, 
who published a work called the Lex Mercatoria, in 1622, and who 
gives a full account of these bills as used by the merchants of 
Amsterdam, Hamburg, and other places, expressly states that such 
biUs were not used in England. There is reason to think, however, 
that this is a mistake. Mr. Macleod shews that promissory notes, 
payable to bearer, or to a man and his assigns, were known in the 
time of Edward lY. Lideed, as early as the statute of 3 Bich. 2, 
0. 3, bills of exchange are referred to as a means of conveying money 
out of the realm, though not as a process in use among English 
merchants. But the fact that a London merchant writing expressly 
on the law merchant was unaware of the use of bills of exchange in 
this country, shews that that use at the time he wrote must have 
been limited. According to Professor Story, who herein is, no 
dou^t, perfectly right, *' the introduction and use of bills of ex- 
change in England," as indeed it was everywhere else, '' seems to 
have been founded on the mere practice of merchants, and gradu- 
ally to have acquired the force of a custom.'' With the develop- 
ment of English commerce the use of these most convenient 
instruments of commercial trafiSc would of course increase, yet, 
according to Mr. Chitty, the earliest case on the subject to be 
found in the English books is that of Martin v. Baure (1), in the 
first James L Up to this time the practice of making these bills 
negotiable by indorsement had been unknown, and the earlier 
bills are found to be made payable to a man and his assigns, 
though in some instances to bearer. But about this period, that 
is to say, at the dose of the sixteenth or the commencement of the 
seventeenth century, the practice of making bills payable to order, 
and transferring them by indorsement, took its rise. ELartmann, 

(1) Cro. Jac. 6. 

2 H 2 3 
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1875 in a yery learned work on Bills of Exchange, recently published 
GooDwni" ui Germany, states that the first known mention of the indorse- 
B0BABT8 ^^^^ ^^ these instruments ocenrs in the Neapolitan Pragmatica 
of 1607. Bavary, cited by Mons. Nougoier, in his work " Des 
lettres de change/' had assigned to it a later date, namely 1620. 
From its obvious conyenience this practice speedily came into 
general use, and, as part of the general custom of merchants, 
receiyed the sanction of our Courts. At first the use of bills of 
exchange seems to haye been confined to foreign bills between 
English and foreign merchants. It was afterwards extended to 
domestic bills between traders, and finally to bills of all persons^ 
whether traders or not : see Ghitty on Bills, 8th ed., p. 13. 

In the meantime, promissory notes had also come into use, 
differing herein from bills of exchange that they were not drawn 
upon a third party, but contained a simple promise to pay by the 
maker, resting, therefore, upon the security of the maker alone. 
They were at first made payable to bearer, but when the practice 
of making bills of exchange payable to order, and making them 
transferable by indorsement, had once become established, the 
practice of making promissory notes payable to order, and of 
transferring them by indorsement, as had been done with bills of 
exchange, speedily preyailed. And for some time the courts of 
law acted upon the usage with reference to promissory not^ as 
well as with reference to bills of exchange. 

In 1680, in the case of Shdden y. Hentley (1), an action was 
brought on a note under seal by which the defendant promised to 
pay to hearer lOOZ., and it was objected that the note was yoid 
because not made payable to a specific person. But it was said by 
the Court, ** Traditio facit chartam loqui, and by the deliyery he 
(the maker) expounds the person before meant; as when a mer- 
chant promises to pay to the hearer of the note, anyone that brings 
the note shall be paid." Jones, J., said that ** it was the custom 
of merchants that made that good." In Bromwieh y. Lloyd (2), 
the plaintiff declared upon the custom of merchants in London, 
on a note for money payable on demand, and recoyered; and 
Treby, C. J., said that '' bills of exchange were originally between 
foreigners and merchants trading with the English; afterwards, 
(1) 2 Show. 160. (2) 2 Lutw. 1582. 
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when sach bills came to be more frequent, then they were allowed 1875 
between merchants trading in England, and afterwards between ~Go^i^wra~ 
any traders whatsoever, and now between any persons, whether ^ ^• 
trading or not ; and, therefore, the plaintiff need not allege any 
custom, for now those bills were of that general use that upon an 
indebitatus assumpsit they may be given in evidence upon the 
trial." To which Powell, J., added, " On indebitatus assumpsit 
for money received to the use of the plaintiff the bill may be left 
to the jury to determine whether it was given for value received.*' 

In Williams t. Wiliiams (1), where the plaintiff brought his 
action as indorsee against the payee and indorser of a promissory 
note, declaring on the custom of merchants, it was objected on error, 
that the note having been made in London, the custom, if any, 
should have been laid as the custom of London. It was answered 
'< that this custom of merchants was part of the conmion law, and 
the Court would take notice of it ex o£Scio ; and, therefore, it was 
needless to set forth the custom specially in the declaration, but 
it was sufficient to say that such a person secundum usum et 
consnetndinem mercatorum, drew the bill." And the plaintiff had 
judgment. 

Thus far the practice of merchants, traders, and others, of treat- 
ing promissory notes, whether payable to order or bearer, on the 
same footing as bills of exchange had received the sanction of the 
Courts, but Holt having become Chief Justice, a somewhat un- 
seemly conflict arose between him and the merchants as to the 
negotiability of promissory notes, whether payable to order or to 
bearer, the Chief Justice taking what must now be admitted to 
have been a narrow-minded view of the matter, setting his face 
strongly against the negotiability of these instruments, contrary, 
as we are told by authority, to the opinion of Westminster Hall, 
and in a series of successive cases, persisting in holding them not 
to be negotiable by indorsement or delivery. The inconvenience 
to trade arising therefrom led to the passing of the statute of 
3 & 4 Anne, c. 9, whereby promissory notes were made capable of 
being assigned by indorsement, or made payable to bearer, and 
such assignment was thus rendered valid beyond dispute or diffi- 
culty. 

(1) Carth. 269. 
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1875 It 18 obvious from the preamble of the statute, which merely 

-—z recites that " H had leen Jidd that such notes were not within the 

GOODWIK 

V. _ custom of Merchants," that these decisions were not acceptable to 
the profession or the country. Nor can there be much doubt that 
by the usage prevalent amongst merchants, these notes had been 
treated as securities negotiable by the customary method of assign- 
ment as much as bills of exchange properly so called. The 
Statute of Anne may indeed, practically speaking, be looked upon 
as a declaratory statute, confirming the decisions prior to the time 
of Lord Holt 

We now arrive at an epoch when a new form of security for 
money, namely, goldsmiths* or bankers' notes, came into general 
use. Holding them to be part of the currency of the country, as 
cash. Lord Mansfield and the Court of King's Bench had no diffi- 
culty in holding, in Miller v. Bace (1), that the property in such a 
note passes, like that in cash, by delivery, and that a party taking 
it bon& fide, and for value, is consequently entitled to hold it 
against a former owner from whom it has been stolen. 

In like manner it was held, in CoUinB v. Martin (2), that where 
bills indorsed in blank had been deposited with a banker, to be 
received when due, and the latter had pledged them with another 
banker as security for a loan, the owner could not bring trover to 
recover them from the holder. 

Both these decisions of course proceeded on the ground that the 
property in the bank-note payable to bearer passed by delivery, 
that in the bill of exchange by indorsement in blank, provided the 
acquisition had been made bona fide. 

A similar question arose in Wodkey v. Pde (3), in respect of an 
exchequer bill, notoriously a security of modem growth. These 
securities being made in favour of blank or order, contained this 
clause, ''If the blank is not filled up the bill will be paid to 
bearer.'" Such an exchequer bill, having been placed, without the 
blank being filled up, in the hands of the plaintiffs' agents had 
been deposited by him with the defendants, on a bona fide advance 
of money. It was held by three judges of the Queen's Bench, 
Bayley, J., dissentiente, that an exchequer bill was a negotiable 

(1) 1 Burr. 452. (2) 1 B. & P. 648. 

(8) 4 B. «; Aid. 1. 
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iseonrityy and judgment was therefore given for the defendants. 1875 
The judgment of Holroyd, J., goes fully into the subject, pointing ""goodwdt 
out the distinction between money and instruments which are the 
representatives of money, and other forms of property. ** The 
-Courts," he says, " have considered these instruments, either pro- 
mises or orders for the payment of money, or instruments entitling 
the holder to a sum of money, as being appendages to money, and 
following the nature of their principal" After referring to the 
•authorities, he proceeds : '* These authorities shew, that not only 
money itself may pass, and the right to it may arise, by currency 
alone, but further, that these mercantile instruments, which entitle 
the bearer of them to money, may also pass, and the right to them 
.may arise^ in like manner, by currency or delivery. These deci- 
sions proceed upon the nature of the property (Le. money), to 
which such instruments give the right, and which is in itself cur- 
rent, and the effect of the instruments, which either give to their 
holders, merely as such, a right to receive the money, or specify 
them as the persons entitled to receive it." 

Another very remarkable instance of the efficacy of usage is 
to be found in much more recent times. It is notorious that, 
with the exception of the Bank of England, the system of banking 
has recently undergone an entire change. Instead of the banker 
issuing his own notes in return for the money of the customer de- 
.posited with him, he gives credit in account to the depositor, and 
leaves it to the latter to draw upon him, to bearer or order, by what 
•is now called a chequei Upon this state of things the general course 
of dealing between bankers and their customers has attached inci- 
-dents previously unknown, and these by the decisions of the Courts 
have become fixed law. . Thus, while an ordinary drawee, although 
tn possession of funds of the drawer, is not bound to accept, unless 
by his own agreement or consent, the banker, if he has funds, 
is bound to pay on presentation of a cheque on demand. Even 
admission of funds is not sufficient to bind an ordinary drawee, 
while it is sufficient with a banker; and money deposited with a 
banker is not only money lent^ but the banker is bound to repay 
it when called for by the draft of the customer (see Pott v. 
Cleffff. (1) ) Besides this, a custom has grown up among bankers 
(I) 16 M. & W. 321. 
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1875 themselves of marking cheques as good for the purposes of clear- 
QooDwof" ance, by which they become bound to one another. 

Though not immediately to the present purpose, bills of lading 
may also be referred to as an instance of how general mercantile 
usage may give effect to a writing which without it would not 
have had that effect at common law. It is from mercantile usi^, 
as proved in evidence, and ratified by judicial decision in the great 
case of IdcKbarraw t. Mason (1), that the efficacy of bills of lading 
to pass the property in goods is derived. 

It thus appears that all these instruments which are said to 
have derived their negotiability from the law merchant had their 
origin, and that at no very remote period, in mercantile usage, and 
were adopted into the law by our Courts as being in conformity 
with the usages of trade ; of which, if it were needed, a further 
confirmation might be found in the fact that, according to the old 
form of declaring on bills of exchange, the declaration always was 
founded on the custom of merchants. 

Usage, adopted by the Courts, having been thus the origin of 
the whole of the so-called law merchant as to negotiable securities, 
what is there to prevent our acting upon the principle acted upon- 
by our predecessors, and followed in the precedents they have left 
to us ? Why is it to be said that a new usage which has sprung 
up under altered circumstances, is to be less admissible than the 
usages of past times ? Why is the door to be now shut to the 
admission and adoption of usage in a matter altogether of cognate 
character, as though the law had been finally stereotyped and 
settled by some positive and peremptory enactment ? It is true 
that this scrip purports, on the face of it, to be a security not for 
money, but for the delivery of a bond ; nevertheless we think that 
substantially and in effect it is a security for money, which, till 
the bond shall be delivered, stands in the place of that document,, 
which, when delivered, will be beyond doubt the representative of 
the sum it is intended to secure. Suppose the possible case that 
the borrowing government, after receiving one or two instalments, 
were to determine to proceed no further with its loan, and to pay 
back to the lenders the amount they had already advanced ; the 
scrip with its receipts would be the security to the holders for the^ 

(1) 2 T. R. 63. 
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amoant. The usage of the monej market has solved the question 1875 
whether scrip should be considered security for, and the represen- Qoaowa 
tative of, money, by treating it as such. Bowlbto. 

The uniyersality of a usage voluntarily adopted between buyers 
and sellers is conclusive proof of its being in accordance with 
publ^ convenience ; and there can be no doubt that by holding 
this species of security to be incapable of being transferred by 
delivery, and as requiring some more cumbrous method of assign- 
ment, we should materially hamper the transactions of the money 
market with respect to it, and cause great public inconvenience. 
No doubt there is an evil arising from the facility of transfer 
by delivery^ namely, that it occasionally gives rise to the theft or 
misappropriation of the security, to the loss of the true owner. But 
this is an evil common to the whole body of negotiable securities. 
It is one which may be in a great degree prevented by prudence 
and care. It is one which is counterbalanced by the general con- 
venience arising from facility of transfer, or the usage would never 
have become general to make scrip available to bearer, and to 
treat it as transferable by delivery. It is obvious that no injustice 
is done to one who has been fraudulently dispossessed of scrip 
through his own misplaced confidence, in holding that the pro- 
perty in it has passed to a bona fide holder for value, seeing that 
he himself must have known that it purported on the face of it to 
be available to bearer, and must be presumed to have been aware 
of the usage prevalent with respect to it in the market in which 
he purchased it. 

Lastly, it is to be observed that the tendency of the Courts, 
except only in the time of Lord Holt, has been to give eflfect to 
mercantile usage in respect to securities for money, and that where 
legal difficulties have arisen, the legislature has been prompt to 
give the necessary remedy, as in the case of promissory notes and 
of the East India bonds. 

The authorities relied on on the part of the plaintiff do not 
appear to us materially to conflict with this view. In Olyn 
V. Baker (1), which was an action to recover India Bonds, and in 
which it was held that such bonds did not pass by delivery, the 
bonds were not made payable to bearer, and there was a total 

(1)13 East 609. 
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1876 absence of proof that they passed by deliveryy though it was as- 
GooDWDT serted by coansel in argoment that when these bonds, which 
BoBAvn. ^^ ^^^ ^^ instance were made payable to the treasurer of the 
company, had been indorsed by him, they were afterwards nego- 
tiable and passed by delivery from one to another. The incon- 
venience which would have arisen from this decision was remedied 
by the immediate passing of 51 Geo. 3, c. 64, by which bonds of 
the East India Company were made transferable by delivery. 

The case of Partridge v. Oovemor and Company of the Bank 
of England (1), and which, amongst other things, turned on 
the negotiability of dividend warrants of the Bank of England, is 
not^ so far as that question is concerned, altogether satisfactory, as 
the decision turned also upon other points. The bank were in the 
habit of paying dividends to those entitled to them by warrants, 
and it was pleaded and proved that by a usage of sixty years 
standing of the bankers and merchants of London, these warrants, 
which are not made to bearer, were nevertheless negotiable so soon 
as the party to whom they were made payable had annexed to 
them the receipt which the bank required before payment would 
be made. Such a warrant had been obtained by an agent of the 
plaintiff authorized to receive his dividends, and had been made 
over to the defendants for good consideration, in fraud of the 
plaintiff, so far as the agent was concerned, but without know- 
ledge of such fraud on the part of the defendants. The warrant 
had been delivered by the defendants to the bank, with whom they 
had an account^ to be carried to their credit^ and the amount 
had been entered to their credit in the cash book of the 
defendants, but had not been carried to their drawing accouDt. 
The Court of Queen*s Bench held this proof of the custom to be a 
good defence. The Court of Exchequer Chamber reversed their 
judgment, on the ground, among others, that the custom relied on 
was ** rather a praetioe of trade than a custom properly so-called, 
and that such a practice could not alter the law according to 
which such an instrument conferred no right of action on an 
assignee." We quite feel the force of this distinction, though it is 
not quite so dear in what sense it was here intended to be applied. 
Possibly what was meant was, that the custom applied to the 
(1) 9 Q. B. 396 ; 15 L. J. (Q.6.) 395. 
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warrants of a particular company, and therefore could not form 1875 
the subject of any general mercantile usage. QooDwm 

In Dixon v. BaviH (1), where the note was '-'to deliver so much BoaiwniL 
iron when required to the party lodging this document with me/' 
there was neither a promise to bearer, nor was there any proof 
whatever of any usage whereby such notes were dealt with as 
negotiable. The case has therefore, with reference to its facts, no 
bearing on the present. 

In Crouch v. The Credit Foneier of England (2), the defendants, 
a limited company, had issued bonds payable to bearer, " subject 
to the conditions indorsed on this debenture;" and by the con- 
ditions so indorsed the bonds were to be paid off by a certain num- 
ber being drawn at stated periods ; in which respect, it may be 
observed, they bore a close resemblance to the bonds of foreign 
governments when loans are thus raised by way of bond. A bond 
thus made having been stolen from the lawful owner, and having 
been purchased bonafide by the plaintiff from the thie^was drawn for 
payment. The plaintiff claimed payment, which was refused, where- 
upon the action was brought It was there held by three judges of 
the Court of Queen's Bench that the plaintiff could not recover; 
first, because, even assuming that a promise to pay under seal 
could be considered a proriiissory note, here the conditions annexed 
to the promise took away that character from the instruments 
No evidence had, been offered at the trial as to whether these or 
similar documents were in practice treated as negotiable, nor was 
any express admission made as to the point ; but it was assumed, 
from the report of the learned judge before whom the cause was 
tried, that this had been taoidy admitted. But it was said that 
these instruments having been only of recent introduction, it fol- 
lowed that such custom, to whatever extent it had gone, must also 
have been quite recent. Under these circumstances the Court 
held thai, while it was incompetent to the defendants,'as an indi- 
vidual company, to give to that which was not a negotiable instru- 
ment at law the character of negotiability by making it payable to 
bearer, the custom could not have that effect, because, being recent, 
it formed no part of the ancient law merchant For the reasons 
we have already given we cannot concur in thinking the latter 
(1) 3 Macq, 1. (2) Law Rep. 8 Q. B. 874. 
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1875 ground oonclasiTe. While we qnite agree that the greater or less 
GooDwix time during which a cufiftom has existed may be material in deter- 
BQBABT8. iPiTiing how far it has generally prevailed, we cannot think that, 
if a usage is once shewn to be nniTersaly it is the less entitled to 
prevail because it may not have formed part of the law merchant 
as previously recognised and adopted by the Courts. It is obvious 
that such reasoning would have been fatal to the negotiability of 
foreign bonds, which are of comparatively modem origin, and yet^ 
according to Oorgier v. MieviUe (1), are to be treated as negotiable. 
We think the judgment in Crouch v. The Cridit Fonder (2) may 
well be supported on the ground that in that case there was sub- 
stantially no proof whatever of general usaga We cannot concur 
in thinking that if proof of general usage had been established, it 
would have been a sufficient ground for refusing to give effect to 
it that it did not form part of what is called '*the ancient law 
merchant." 

In addition to the cases we have already referred to, in which 
usage has been relied on as making mercantile instruments 
negotiable, the case of Lang v. Smyth (3) was cited as shewing 
that the question with reference to instruments of this description 
turns upon how far the particular instrument has by usage ac- 
quired the quality of negotiability. The action had reference to 
Neapolitan bonds with coupons attached to them, which latter re- 
ferred to a certificate. The plaintiff's agent being in possession of 
the coupons belonging to the plaintiff, but not of the certificate^ 
fraudulently pledged the coupons with the defendant, who took 
them bon& fide. On an action by the plaintiff to recover the 
amount received by the defendant on the coupons, Tindal, C. J., left 
it to the jury to say whether the coupons without the certificate 
*^ passed from hand to hand like money or bank notes," in other words, 
*^ whether they had acquired, from the course of dealing pursued 
in the City, the character of bank notes, bills of exchange, divi- 
dend warrants, exchequer bills, or other instruments which formed 
part of the currency of this country." The jury, indeed, found in 
the negative, but it was held by the Court of Common Pleas that 
the question had been rightly left to them. If the usage had been 

(1) 8 a & G.i6. (2) Law Bep. 8 Q. B. 374. 

(3) 7 Bing. 284. 
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found the other way, and the Court had been satisfied with the 1875 
verdicty it would no doubt have been upheld "goodwdT" 

We must by no means be understood as saying that mercantile j^^J^^jg, 
usage, however extensive, should be allowed to prevail if contrary 
to positive law, including in the latter such usages as, having been 
made the subject of legal decision, and having been sanctioned 
and adopted by the Courts, have become, by such adoption, part 
of the common law. To give effect to a usage which involves a 
defiance or disregard of the law would be obviously contrary to a 
fundamental principle. And we quite agree that this would apply 
quite as strongly to an attempt to set up a new usage against one 
which has become settled and adopted by the common law as to 
one in conflict with the more ancient rules of the common law 
itself. Thus, it having been decided in the two cases of More v. 
Mafming (1), and Aeheson v. Fountain (2), that when a bill of 
exchange was indorsed to A. B., without the words ^or order," 
the bill was nevertheless assignable by A. B., by further indorse- 
ment. Lord Mansfield and the Court of King's Bench, in the case 
of Edie V. The East India Company (3), held that evidence of a 
contrary usage was inadmissible. ' In like manner in Chrant v. 
Vaughan (4), where a cash note, payable to bearer, had been lost 
by the owner, but had been taken by the plaintiff bona fide for 
value, on an action on the note by the latter against the maker, 
Lord Mansfield having left it to the jury to say ^ whether such 
drafts as this, when actually paid away in the course of trade 
dealing and business, were negotiable or in fact and practice nego- 
tiable," and the jury, influenced, no doubt by the natural desire to 
protect the owner of the note, having found for the defendant, 
Lord Mansfield and the Court here again set the verdict aside, on 
the ground that, the law having been settled by former decisions 
that notes payable to bearer passed by delivery to a bona fide 
holder, the judge ought to have directed a verdict for the plaintiff. 

If we could see our way to the conclusion that» in holding the 
scrip in question to pass by delivery, and to be available to bearer, 
we were giving effect to a usage incompatible either with the 
common law or with the law merchant as incorporated into and 

(1) 1 Comyns' Rep. 811. : (3) 2 Burr. 1216. ; 

(2) 1 Str. 667. (4) 3 Burr. 1616. 
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1875 embodied in it, onr decision wonid be a yery different one froni 
Q^xminH ^^^^ which we are about to pronounce. But so far from this being 
the case, we are, on the contrary, in onr opinion, only acting on an 
established principle of that law in giving legal effect to a usage, now 
become universal, to treat this form of security, being on the face 
of it expressly made transferable to bearer, as the representative of 
money, and as such, being made to bearer, as assignable by 
delivery. This being the conclusion at which we have arrived, 
the judgment of the Court of Exchequer will be affirmed. 

Judgment affirtned. 
Attorney for plaintiff : Batten. 

Attorney for defendants : Mttehenzie. 



Julg 7. [IN TEm EXOHEQTJEB OHAHBEB.] 

SCAIFB V. PARRANT. 
Common Carrier hy Land — Contracts to carry Furniture, 

The defendant was the agent of a railway company for collecting and delivering 
goods and parcels, and also carried on upon his own account the business of a 
carrier, removing goods and furniture for hire for all persons indifferently who 
applied to him, in his own vans, which he sent by road or zail to all parts of 
England, the goods and famituie being previously inspected before any contract 
was made. Generally in such contracts the van or vans were hired by and filled 
with the goods of one person only. The plaintiff having applied to the defendant 
to remove his furniture from one town to another, and the defendant's foranan 
having inspected it, the parties i^reed that the defendant should remove the furni- 
ture for 221, 108.f the defendant " undertaking risk of breakages (if any) not ex- 
ceeding 61. on any one article." After the furniture was placed in the defendant's 
vans, and while in transit, it was burnt without any negligence on the defendant^ 
part The plaintiff having brought an action for the loss, contended that the de- 
fendant was liable as a common carrier : — 

Eeld (afiBrming the judgment of the Court below), that the special contract 
shewed that the parties intended to limit the defendant's liability to loss by 
breakage or by the defendant's negligence, and excluded any question of liability 
as a common carrier ; and that the plaintiff could not recover. 

Appeal from the Court of Exchequer. 

The defendant was the agent of the South Devon Railway 
Company, at Torquay, for coUectiug and delivering goods and 
parcels for the company about the town and neighbonrhood, 
and also carried on, upon his own account, the business of a 
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carrier, removing and carrying goods and f amitnre for hire for all 1875 
persons indifferently who applied to him. The terms upon which Qouwm 
he conducted such business appeared on the following card : — FabLmt ' 

" S. D. Bailway, Goods and Parcel Office, Torquay. W, Farrant, 
sole agent Furniture, &c., carefully stored for any period. 
Spring vans, carts, and horses on hire. Large lock-up vans for 
remoying glass, china, furniture, &c., by road or rail, without 
packing. Contracts entered into for removing furniture to or 
from any part of the kingdom. Estimates given free." 

His offices were at Torquay, and his trade was chiefly conducted 
by means of vans, which he sent by road or rail to all parts of 
England. A considerable part of his business consisted in the 
carriage of furniture and household goods in these vans. The 
course of business was for the defendant, or his foreman, to inspect 
the furniture and goods of a customer before any contract mth the 
customer was made, and after such inspection the price was fixed. 
Generally the van or vans on each particular occasion were hired 
by and filled with the goods of one person only. In August, 1873, 
the plaintiff applied to the defendant to remove his furniture and 
effects from Paignton to Plymouth. The defendant's foreman 
thereupon was sent by the defendant to inspect the furniture and 
effects of the plaintiff, and afterwards the plaintiff received the 
following letter signed by the defendant : — 

«Aug.l9,1873. 
" Sir, — I beg to inform you the terms for removal of your fumi* 
ture and effects (as seen by my foreman) from Paignton to 
Plymouth will be 227. lOa. with risk of breakages in transit, in* 
eluding the use of all necessary mats, cases, and packing materials, 
and every expense. In the event of your accepting this estimate, 
be kind enough to sign and return to me the annexed memoran- 
dum, by which I am liable to the amount therein specified. Pay-i^ 
ment of the account is required on delivery of the goods." 

On the other side of this letter was the following memorandum 
above referred to, which was signed by the plaintiff and returned 
to the defendant :-^ 

«* To Mr. Wm. Farrant,— I hereby agree to pay yon the smn of 
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1875 222. 10<. for the remoyal of my fumitnre and effects from Paignton 
SoAxwa to Plymonih, you undertaking risk of breakages (if any) not ex- 
Pamaht needing 51. on any one article. I am yours, &a, 

''H.M.Scaife." 

The furniture and effects of the plaintiff were afterwards packed 
in the defendant's van by the defendant's men. The van was 
taken by them by road from the plaintiff's house at Paignton to 
the Torquay Station of the South Devon Bailway Company, where 
it was placed by the defendant's men upon a truck to be conveyed 
by rail to Plymouth. On the journey the van accidentally, and 
without any negligence on the defendant's part, caught fire, and 
the plaintiff's furniture and effects were almost entirely consumed. 

To recover damages for this loss the plaintiff brought this action 
against the defendant, declaring against him as a common carrier, 
and as liable on a special contract to carry safely. The cause was 
tried before Lord Coleridge, C.J., at the Exeter Summer Assizes, 
1874, when the above facts were proved. 

It was contended by the counsel for the defendant, that upon 
these facts the furniture and goods had been carried under a 
special contract, exempting the defendant from liability as a 
common carrier ; that there was no evidence that the defendant 
was a common carrier, or that he had incurred the liability of a 
common carrier, and that he was entitled to a nonsuit. 

The learned judge declined to nonsuit, being of opinion that the 
defendant was not exempted from liability as a common carrier by 
the terms of the alleged special contract ; and that there was evi- 
dence that the defendant was a common carrier, and that he had in- 
curred the liability of a common carrier. A verdict was accordingly 
directed for the plaintiff for the damages claimed in the declaration, 
subject to reduction upon a reference to an arbitrator, if the arbi- 
trator should think fit to reduce them, leave being reserved to the 
defendant to move. The defendant having, pursuant to the leave, 
obtained a rule nisi to enter the verdict for the defendant on the 
ground that upon the special contract, and other facts proved at 
the trial, the defendant was not a common carrier, and not liable 
for the loss of the furniture in question, on the 12th of Feb- 
ruary, 1875, the Court of Exchequer (Bramwell, PoUook, and 
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Amphletty BB.)> after argument, made this rule absolute. The 1S75 
ground of their judgment was that the special contract shewed scacte 
the intention of the parties that the defendant should not be pj^j^^ 
liable except for breakages. 

The question for the opinion of the Court of appeal is, whether 
the rule ought to have been made absolute or discharged. 

June 25. Lopes, Q.(7., and Arthur Charles, for the appellant, 
<x>ntended that the course of the defendant's ordinary employment 
was such as to make him a common carrier or liable as such, and 
they relied on Liver Alkali Co. y. Johnson (1) (which they said was 
undistinguishable from the present case), and referred to Coggs v. 
Bernard (2) and Clarice v. Chray. (3) They also contended that the 
memorandum was not intended to affect the defendant's liability 
-except in the event of breakage, and then only in amownt, and left 
him liable as a common carrier in case of fire. 

Oole, Q,C,y and Finder, for the respondent, cited Whitey. Great 

Western By. Co. (4) and Brind v. Bale. (5) 

Lopes, Q.G., replied. 

Cur. adv. vvJL 

July 7. The following judgments were delivered, those of 
Xiush and Denman, JJ., being read by Mellor, J. : — 

Lush, J. It does not appear to me necessary to decide the 
question which was first argued in this appeal, namely whether the 
defendant comes within the definition of, or whether in the ordinary 
course of his business he incurs the liability of, a common carrier, 
so as to be answerable for damage to the goods iiot caused by any 
act or default of himself or his servants. I agree with the Court 
below that the letters set out in this case constitute a special con- 
tracti and think that^ whether without those letters the defendant 
would have been liable or not for the accident which happened to 
the goods, the terms of the contract sufficiently show that both 
parties understood that the risk undertaken by the defendant was 
of a much more limited nature. Both letters were written by the 
defendant, the proposal, signed by him, inclosing the answer to 

(1) Law Rep. 9 Ex. 338. (4) 2 C. B. (N.S.) 7 ; 26 L. J. (C.P.) 

(2) 1 Sm. L. C. 188, 7th ed. 158. 

<3) 6 East, 564. (6) 8 0. & P. 207. 
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1875 be retumedy and which was accordingly retarned, signed by the 
BoAin " plaintiff. The proposal is, *^ I beg to inform you that the terms 
Fabiuiit. ^^^ removal of your famitore and effects (as seen by my foreman) 
from Paignton to Plymouth will be 222. lOs., with risk of breakages 
in transit, inclndmg the use of aU necessary mats, cases^ and 
packing materials, and every expense. In the event of your 
accepting this estimate, be kind enough to sign and return to 
me the annexed memorandum by which I am liable to the amount 
therein specified,'' &c. The answer is in these terms, ''I hereby 
agree to pay you the sum of 221. lOa. for the removal of my furni- 
ture and effects from Paignton to Plymouth, you undertaking risk 
of breakages (if any) not exceeding 51. on any one article." Mr. 
Lopes endeavoured to read these letters as merely limiting the 
amount which should be payable by the defendant in the event o( 
damage by breakage, leaving him by implication liable to the full 
extent for all other casualties. It is impossible, I think, to put 
such a construction on the letters, or to suppose that either party 
so understood them. The fair meaning of them is, that the 
defendant was willing to undertake a particular casualty and no 
others, and to pay up to 51. for any article damaged by that 
casualty ; and this the plaintiff must have understood to be the 
meaning. By that contract both parties are bound. I agree that 
it does not exclude liability for such damage as might result from 
want of due and i^asonable care in the packing or the carriage of 
the goods ; but the damage which happened was not caused by 
any such default^ but was, as far as the defendant was concerned, 
purely accidental. I therefore think that the judgment should be 
affirmed. 

Mellob, J. I am of opinion that this judgment must be 
affirmed. The facts appear to me clearly to shew that the delivery 
of the furniture in question to the defendant was not a delivery to 
him as a common carrier, or as undertaking the liabilities which 
attach to a common carrier ; but was a delivery under the speciid 
contract to be collected from the letter of the 19th of August, 
1873, set out In the case, and from the memorandum indorsed 
thereon and signed by the defendant I think that the meaning 
of the letter and memorandum is, that the defendant was willing 
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to remove the furniture from Paignton to Plymouth for the sum of 1875 
222. lOa., he undertaking the particular risk of breakage not Sgjm 
exceeding 51. on any one article. Of course this does not exclude YAVk^m 
liability for negligence or want of reasonable care on the part of 
the defendant and his servants. I think that the circumstances of 
tiie case shew that the defendant undertook no other risk of 
casualty than that, and Mr. Lopes failed to shew that any further 
or more extensive liability attached to the defendant. He relied 
mainly upon judgment in Liver Alkali Oo. v. Johnson in the 
Exchequer Chamber. (1) Had that case not been clearly dis- 
tinguishable in its facts from the present, it would have been 
binding upon us» sitting as a co-ordinate Court of Appeal, and it 
can only be qualified or reversed by a decision of the House of 
Lords. For myself I decline on the present occasion to discuss 
the grounds upon which that case proceeded, because I think it is 
entirely unnecessary to do so ; and I therefore confine my decision 
to the meaning of the special contract between the parties to which 
I have already referred. 

My Brother Grove agrees with this judgment, and my Brother 
Lindley agrees with both this and the judgment of my Brother 
Lush. 

Penman, J. I am of opinion that the judgment of the Court, 
of Exchequer in this case ought to be affirmed. It was contended 
for the defendant, first, that the general course of his dealing did 
not make him a common carrier, or one ^ho was subject to the 
liability of a common carrier, qua furniture undertaken to be 
carried; and, secondly, that even if he might, in the absence of 
any special contract, have been liable as a common carrier, there 
was in this case such a special contract for the carriage of the 
furniture of the plaintiff as to exempt the defendant from the 
liability which, in the absence of a special contract-, might possibly 
have been inferred. Upon the first point the plaintiff relied mainly 
upon the case of Liver Alkali Co. v. Johneon (1), affirmed in 
this Court. (1) If that case were identical in its material facts 
with the present I should hold myself bound by it so far as to say 
that, whether a common carrier or not, to all intents and purposes 

(1) Law Rep. 7 Ex. 267 ; in Ex. Gh. Law Rep. 9 Ex. 338. 
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1875 the defendant must be held liable, as baTing undertaken a business 
Qoun imposing upon him the same liabilities as those of a common 
Faiwavt <^™®'« ^^^ I am of opinion that the mode of dealing adopted 
by the defendant in this case differs in many most important 
particulars from that of the defendant in Liver Alkali Co. y. 
Johnson. (1) In this case> though it is found ** that the defendant 
has for several years carried on upon his own account the business 
or employment of a carrier, removing and carrymg goods and 
furniture for hire for all persons indifferently who applied to him/' 
the case adds that he conducts that business upon terms which 
appear upon the card annexed to the case. Upon a perusal of 
this card it appears to me that it contains terms which, added to 
the other facts found in the case in relation to the defendant's 
ordinary mode of doing business, negative any inference in favour 
of his being a common carrier, which might otherwise have arisen 
from the above-mentioned finding, and also negative any inference 
that he dealt upon such terms as to incur the liabilities of a 
common carrier. The card is headed '* S. D. Railway Gk)ods and 
Parcels Office." It describes the defendant as **sole agent,**^ 
which I interpret to mean *' of the S. D. Railway Oompany.'* It 
speaks of '^ furniture stored," of *^ vans, carts, and horses on hire,'* 
neither of which can be said to refer to the proper business of a 
common carrier. It then contains these words : *' Large lock-up 
vans for removing furniture, glass, and china, &c., &c., by road or 
rail without packing,'' which is quite as consistent with the business 
of letting out such vans on hire as with an undertaking to use 
such vans as a carrier in removing the goods of others. Then at 
the foot of the card are the words, '^ Contracts entered into for 
removing furniture to or from any part of the kingdom ; estimates 
given free." On the back of the card is engraved a specimen of 
one of the vans riding on a railway truck. The case finds that 
the course of business is for an inspection of the furniture to take 
place before any contract is made, and for the price to be fixed 
after such inspection. Beading the whole of the card together 
with the facts found, I come to the conclusion that the defendant 
did hot so deal with the public as to undertake to carry goods in 
the absence of an agreement as to terms of carriage. The card 
(1) Law Rep. 9 Ex. 338. 
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itself must, I think, be taken as a part of the defendant's mode of ^g^^ 
dealing, and the substance of it appears to me to be, not that he q^^ — 
will carry at all events, but only that he will carry if his estimate ^ •• 
and terms, whether as to liability or otherwise, are agreed to. 
In discussing these terms many things would haye to be taken 
into account, as, for example, whether the goods were to go by 
road or rail, whether the van was to be under the control of the 
plaintiff's or the defendant's driver, whether any other person^s 
goods are to be allowed to travel in the same van or not (for the 
case does not find that one Tan is always used for the goods of one 
person) ; and many other matters, such as route, speed, whether 
in van or cart, &c., the decision as to which might alter the 
estimate. 

In Liver Alkali Co. v. Johnson (1) Kelly, C.B., says: "No 
doubt if each particular voyage had been made under a special 
contract containing stipulations applicable to that voyage only, 
the case would have been different." In the present case I think 
that the very mode of dealing pointed out in the card and stated 
in tlie case necessarily involves a special contract in each case 
applicable to each journey only, and that the case of Liver AUcali 
Co. V. Johnson (1) is very distinguishable on that ground. I 
think the card itself was fair notice to the world that a special 
contract must be made before any liability to carry would be 
incurred, and that it follows that any one having such notice would 
be bound to stipulate expressly for any such liability as that of a 
common carrier before he could charge the defendant as upon any 
such liability. 

Upon the second point, viz., whether, supposing the defendant 
to be generally carrying on the business of a common carrier, or 
carrying on business so as to be generally liable as a common 
carrier, he was so liable in this case; or whether he had not 
limited his liability by reason of the letters of the 19th of August, 
1873, set out in the case ; I entirely agree with the view taken by 
Bramwell, B., in the court below. The words " you undertaking 
risk of breakages," though to an amount immediately afterwards 
limited, seem to me conclusive to shew that the relation of common 

(1) Law Bep. 7 Ex. at p. 269. 
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1975 carrier to owner of goods was not contemplated by the plaintiff in 
— g^j^ — the particnlar^case, whatever might have been their relation in 
V. ^ the absence of such a stipulation. On both grounds I am of 
opinion that our judgment should be for the respondent. 

CocKBURN, G.J. I entirely agree in the view taken by the rest 
of the Court that this was a special contract, and that the question 
of the liability of the defendant as a common carrier could not 
arise. Had it not been so I should have thought myself bound 
to enter into the question whether the defendant was a common 
carrier at all, and after a careful examination of lAver Alkali Co. 
y. Johnson (1) and all the authorities, I think that question ought 
to be submitted to further consideration. 

Brett, J. I desire to say that I agree with the rest of the 
Court as to this being a special contract, but I also agree with 
what I understand to be the view of the Lord Chief Justice, that 
whatever might be the true effect of the judgment in Liver Alkali 
Co. T. Johnson (1), in this case there is no evidence at all that this 
person was a common carrier. 

Judgment affirmed. 

Attorneys for plaintiff: Wedlake db Letts, for J.dkKQ. Edmonds, 
Plymotdh. 
Attorney for defendant : O. Davis. 

(1) Law R«p. 9 Ex. 338. 
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RICHARDSON and Akothbr v. WRIGHT. 1875 

W. H. WRIGHT, Claimant. Jtayl. 

CaufUy Court Act, 1867 (30 cfe 31 Vict. c. 142), rr. 174-180— infor/)fearfer— Par- 
tictdar of Goods claimed — Insufficient description. 

By rale 174 of the County Court Act, 1867, the claimant in an interpleader ia 
required, five clear days before the day appointed for hearing the summons, to 
deliver to the bailiff or leave at the office of the registrar a particular of the goods 
alleged to be his property, and also the grounds of his claim. 

Goods and money which had been seized under an execution upon a county court 
judgment were claimed by W., who delivered to the registrar a particular describ- 
ing them as " the goods and money seized by virtue of the warrant." In the 
grounds of claim it was stated that the goods were the property of the claimant, 
and were at the time of the seizure in his possession. This particular was held 
insufiBcient by the judge, who refused to go further into the case, and made an 
order in favour of the execution creditors with costs. 

Upon a rule calling upon the execution creditors and judge to shew cause why 
the judge should not hear and adjudicate upon the claim : — 

Held, by Kelly, C.B., and Amphlett, B., that the particular was sufficient ; by 
Bramwell and Cleasby, B6., that it was insufficient. 

BuLE calling upon the plai&tiffs and the judge of the County 
Court of Sent to shew cause whj the judge should not hear and 
adjudicate upon a claim made to certain goods taken in execution 
under a judgment of the county court. The facts and arguments 
appear in the judgments. 

June 10. Francis shewed cause, and cited Beg. v. StapyUon. (1) 

E. Thomas, in support of the rule, cited Beg. y. Biehards (2) ; 

Churchward y. Coleman (3) ; Heslop y. M'Oeorge (4) ; Whitehead 

V. Procter. (5) 

Cur. adv. vuli. 

July 7. The following judgments were delivered. 

Cleasby, B. This was a rule granted under 19 & 20 Vict, 
c. 108, s. 43, calling upon the plaintiffs in the cause and the judge 
of the County Court of Sent, holden at Margate, to shew cause 
why the judge should not hear and adjudicate upon a claim made 
to certain goods taken in execution. 

(1) E. L. M. & P. 603 ; 21 L. J. (Q.B.) 8. (3) Law Rep. 2 Q. B. 18. 

(2) L.M.&P.263; 20L. J.(Q.B.)d5L (4) 18 L. T. 109. 

(5) 3 H. A; N. 532. 
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1875 The application was made on behalf of William Horace Wright, 

BicHABDeoN^ ^® claimant in an interpleader. Certain goods and money had 

WmaHT ^^^ seized nnder an execution issued upon a judgment of the 

county court, and these were claimed in the usual way by a notice 

that the goods and money seized were the property of the 

claimant. 

The practice of the county courts in interpleader cases is 
regulated by certain rules and forms which, when duly made, are 
in force by virtue of the Act 19 & 20 Vict c. 108, s. 32. 

The rules now in force are rules Nos. 174 to 180 of the rules 
issued in 1867. By rule 174 the claimant is bound, five clear 
days before the day appointed for the hearing the interpleader 
summons, to leave with the registrar a particular of the goods 
alleged to be his property, and also the grounds of his claim. 

The importance of this rule, which is in.the same terms as the 
rule in force previously, is obvious. It is to make it certain with 
respect to what goods the decision of the judge is to operate, or 
there might be many disputes afterwards ; and also to let the 
execution creditor know what particular goods are claimed, and 
also what are the grounds of the daim, so that he may be 
prepared at the hearing to meet the case in whole or in part 

In the present case it appears that the summons was originally 
returnable on the ^nd of October. On that day no pardcolar 
whatever had been left in compliance with rule 174, and the 
claimant could not be heard. It is probable he thought he might 
rely upon the original notice that he claimed the goods. The 
judge, however, adjourned the case to the next court day, the 12th 
of November. On that day a notice had been left which the judge 
thought insufBcient, and he adjourned the case to the next court 
day, the 10th of December, to allow an amended notice to be 
delivered. 

On the 10th of December, when the summons was called on, no 
further notice had been delivered, and the judge further adjourned 
the case to the 14th of January, making a peremptory order that if 
proper notice was not delivered the sununons would be struck oat 

On the 26th of December a notice was left in a form annexed to 
the affidavit^ and on the 14th of January, the court df^y, the 
attorney for the daimant did not appear, and the judge made an 
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order in favour of the execution creditors with costs, but he ordered 1875 
the money not to be paid out until after the next court day, Biohabimox 
reserving libeij;y to the claimant to apply. Wmoht 

On the next court day, the 11th of February, the attorney for 
the claimant appeared, and on his application to have the case re- 
heard, the judge granted his application on the terms of his paying 
101. into court as security for costs. 

The hearing was then adjourned by consent to the 15th of 
April. 

On the 10th of April a particular of the goods claimed, and of 
the grounds of claim, was delivered. 

This particular was the subject of the judge's decision, and is 
annexed to the affidavit of Mr. Dorman, the attorney for the 
plaintififs. By it the attorney for the claimant claims " the goods 
and money seized by virtue of the warrant," and the ground 
alleged is that they were the property of the claimant, having been 
purchased by him from one Moore on the 1st of July, and at the 
time of the seizure being in possession of the claimant, and never 
having been the property of the defendant. 

The statement of facts is taken from the affidavit of the attorney 
for the plaintiffs. There is no dispute as to the form of the par- 
ticular actually given, and the facts are stated to account for the 
delay from the 22nd of October to the 10th of April. 

Under these circumstances, upon the objection of the execution 
creditors to the sufficiency of the particular, the judge held it in- 
sufficient, and refused to go into the case further, making an 
order in favour of the execution creditors, with costs. 

It appears to me that the judge was justified in the conclusion 
which he arrived at, and that we ought not to order him to hear 
the case any further. The objection was to the particular of the 
goods claimed, and not to the grounds of claim. I think that the 
only particular of the goods claimed being that they were seized, 
it was quite competent for the judge to decide that this particular, 
under the circumstances of the case before him, was insufficient 
both for his own adjudication and for the information of the exe- 
cution creditors. If the execution creditor lives at a distance it 
gives him no particular at alt, but only lets him know how he may 
get one^ namely, by going to the sheriff. 

Vol. X. 2 E 3 
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1975 The statement at the end of the gronnds of claim that the 

BioHMoxHnr goods and money were in the posaession of the claimant gave no 
WnciBT. ^^ information, and possibly the donbtfiil question which he 
would have to determine would be in whose possession they were. 

The money claimed was 3Z., taken out of the till of an hotel, of 
which the defendant in the action was the licensed proprietor, and 
therefore the question would arise in whose possession the concern 
really was. 

It was represented on the part of the claimant that the judge 
had required as accompanying the notice some schedule or inreii- 
tory of the goods claimed. If the particular had been that the 
claim was of all the household furniture and trade utensils, &c^ in 
the hotel at the time of seizure, I should have thought it unrear 
sonable in the judge to require that these should be all scheduled 
in detail, but the subject of the decision was the actual notice 
which there had been so many adjournments to rectify, and as to 
this I think he was well warranted in his conclusion. 

We were referred to seyeral authorities in which the Court of 
Queen's Bench had directed the county court judge to proceed 
and hear such cases where they thought the judge had erroneously 
decided as to the sufficiency of the particulars : Beff. y. Biehard8{l); 
Churchward v. Coleman. (2) In the first of these cases the goods 
were described in detail, and the objection was to the sufficiency 
of the grounds of dainu 

In the second case the only objection was to the ground of 
daim, the particulars of the goods claimed being sufficient, yiz. 
the goods, chattels, and effects in and about the house of the 
defendant situated at North Camp. 

The Court of Queen's Bench in both cases thought there was a 
sufficient statement of the ground of daim as well as of the goods 
claimed, and ordered the judge to hear the case. 

If a similar description had been given in the present case to 
that given in the case last referred to, I should have thought it, 
under the circumstances, sufficient though general, but I think, the 
only description being that they were the goods seized in execiH 
lion, this might well be considered insufficient 

I therefore diink there is no suffident ground for direeting the 

(1) L.M.AP.266; 20L.J,<Q.B.)351, (2) Law Rep. « Ql B. la 
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judge to hear this case further, and that the rule ought to be 1875 
discharged. BioHAXDaoir 

I must say, for myself, that when a county court judge has wmasr. 
really heard and disposed of the question of sufficiency of parti- 
<$ulars, which is, I conceive, a matter properly before him for 
decision, though in some sense of a preliminary character, I should 
not feel myself justified in hearing that question discussed upon 
affidavits with a view to overruling his decision. The practice 
and procedure of the county courts are regulated in this and other 
matters by certain rules and forms which have the sanction of ab 
Act of Parliament. It is the duty of the county court judges to 
administer justice in conformity with those rules and forms, but it 
is really most inconvenient^ not to say more, for the superior 
courts, except where jurisdiction is given them, to entertain the 
<]uestion how far those rules and forms have been complied with. 

I should not depart from authorities when they were in point, 
but only yield to them. If the ease was sent to the judge again 
the same question would be raised, and how could he decide it ex- 
cept upon his judgment, having jurisdiction without the advan- 
tage of correction on appeal. 

I think the rule must be discharged. 

BsAMWELL, B. I am of the same opioion. 

Amphlett, B. Two points were argued before us against the 
rule. Firsty it was said that this Court had no jurisdiction to 
interfere with the decision of the county court judge upon the 
sufficiency of the particular of claim. The contrary has, however, 
been settled by authorities which were cited on the argument, and 
which in my judgment we are bound to follow : Beg. Y.Richwrd8{\)\ 
{Jkurehward v. Coleman (2); WkitehMi v. Procter. (3) 

But, secondly, it was said that the county court judge was right 
in holding the particular of claim insufficient. I am not, how- 
ever, of that opinion. The object of requiring particulars appears 
to be that the execution creditor may know what case he has to 
meety and when he is told that the claim extends to the whole of 

(1) L. M, & P. 263 ; 20 L. J. (Q.B,) 851. (2) Law Rep. 2 Q. B. 18. 

(3) 3 H. & N. 352. 
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1875 the goods seized by the sheriff, what useful purpose can be 

RicHABDBON auswercd by compelling the claimant to go to the expense and 

Wmght. trouble of furnishing an inventory or further description ? It may 

well be when the goods seized are the furniture, for instance, of a 

large hotel, that the expense of an inventory would be much more 

than the execution creditor's debt 

In ChiMTchward v. Coleman (1), above referred to, a notice claim* 
ing the goods in and about the house and premises of the defend- 
ant seized under the execution, was held sufficient without further 
describing the goods, fiut then it was argued that in the present 
case the particular is insufficient because it does not specify the 
hotel in which the goods were. But who could have been misled 
by the omission ? There was no question about any other goods 
but those in the hotel. 

The sheriff came to the county court for protection, and would 
naturally state, and was, in my opinion, the proper person testate, 
what it was he had seized, and in respect of which he claimed 
protection, and the whole litigation would proceed upon the footing 
of that statement 

Moreover, it is quite clear from the course of the argument 
before us and the proceedings before the county court judge that 
the simple omission of the place where the goods were seized was 
not the ground of the judge's decision ; if it had been, he would no 
doubt in furtherance of justice have suggested the necessary 
amendment, which might have been done by a few strokes of the 
pen. 

Being of opinion, therefore, that the particular of claim gave 
the execution creditor all the information that would have been 
of the slightest use to him, I think that the requirements of the 
I74th rule were substantially complied with, and that the county 
court judge ought to have adjudicated on the claim on its merits. 

Kellt, C.B. The first question is whether we are entitled to 
overrule the decision of the county court judge as to the suffi- 
ciency of these particulars, and I need only say that we have 
been referred to two cases in which the Court of Queen's Bench 
has exercised such a right 

(1) Uw Rep. 2 Q. B. 18. 
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The question as to the snfficiency of the particulars themselves 1875 
is not of much importance, as each case must be decided on its RioHARDsoif 
particular circumstances ; but I own that but for the opinion ^ ** 
entertained by my Brothers Bramwell and Cleasby, I should have 
thought the icase too clear for argument. It appears that an exe- 
cution had been put into an hotel. We are not informed — the 
affidavits, to say the leasts are obscure, if not entirely silent, as to 
what took place on the occasion of the seizure. Whether any- 
thing more took place than the bailiff going in and saying that 
he came to levy, and then immediately and without more leaving 
the place, is at least questionable. 

Under these circumstances, the question arises whether the 
particulars are sufficient. I own, after minute attention, that I 
am at a loss to imagine how it* was humanly possible for the 
claimant to give any other or better particulars than he gave. I 
have no means of knowing what articles were seized, but the county 
court judge seems to have required that the claimant should give 
something like an inventory of the goods which he claimed. 
Now, inasmuch as no one seems to have been in a position to 
say what articles were seized, what particulars could the claimant 
give except these, " Whatever goods you have seized, those I 
claim ?' The rule requires that the claimant shall give a particular 
of the goods which he claims, but this law must receive a 
reasonable construction, and what can be suggested that he should 
say, except, " I don't know what goods you have seized, but what- 
ever they are I claim them ?" It has been contended that he 
might have said, " All the goods in the hotel." But why ? It 
might turn out that some of the goods in the hotel did not belong 
to him, though the goods which were seized were his property. 
However, as my Brothers Bramwell and Cleasby are of a different 

opinion, the rule will drop. 

Bute dropped. 

Attorneys for the execution creditors : Kingsford & Barman Jor 
8ankey dt Co.^ Margate. 

Attorney for claimant : J. C, Allen. 

END OF TKINITY TERM, 1875. 
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tended that the document was void, and that he 
might sue on a quantum meniit^-AZd, that, 



AITSSATXDH IN WJillTJUl OORTRACT-^oont. 

notwithstanding the erasure, the conditions were 
either still the goreming document, or at least 
must be looked at to see what were the real terms 
of the contract; and that the plaintiff could not 
recover. Pattdibok v. Lugklbt - - S80 

ACITTAXIUX— Sunday entertainment - 891 
See IiOBd's Day. 

ABTmOIAL WATSBCOUBSS— Biparian owner 
See DivEBSiON of Wateb. 1, 2. [4, 59 
ATT0BHXT8 AHD lOLIdTOE'S hXTt—Attommf 
and Solieitor — Bemuneraiion in Lieu of Cotte— 
Action for Breaeh of Agreement^^S d: 34 Viet, 
e, 28, M. 4, 7, 8, 9.] The declaration alleged that 
by an agreement in writing between the plaintiff, 
who was an attorney, and the defendant, it was 
agreed (inter alia) that the defendant should be 
prepared to sell certain gasworks, and that the 
plamtiff should be employed to carry out the sale, 
and be paid a commission of 4L per cent, on the 
purchase monev in lieu of costs. Breach, that the 
defendant would not permit the plaintiff to carry 
out the sale, and had refused to pay any commis- 
sion. Plea, that the agreement was for services 
to be done by the plaintiff as the defendant's at- 
torney and solicitor within the meaning of the 
Attorneys and Solicitors Act, 1870, of wmch s. 8 
enacts that '* no action shall be brought upon 
any such agreement ": — Held, on demurrer, that 
the plea was bad, and the action maintainable, 
for s. 8 was intended to prevent actions to recover 
the remuneration agreed upon in lieu of coats 
when the work had been don^ and did not apply 
to an action for refiising to allow the attorney to 
do the work and earn the remuneration. Bees v. 
Williams ----- 900 

BAHKER— Negligence— Forged indorsement 183 

See Tbbasubeb to Guardians. 
BAHKBTJFTCT — Liquidation — Discharge of 

surety - - - - 10 

See DiscHABOE of Subett. 
BUL 07 XZGHAVGS--Gh6que— Pre-existing 

debt - - - - Ex. Ch. 200 

See Gbxque fob Paa-ExiSTiira Debt. 
BOX 07 LASnrCh— Propeii^ in goods - 974 

fieePBOFEBTT m Goods. 
TOLL 07 BALK— AfBdavit— Description - 64 

See AFFiDAvrT with Bill of Sale. 
BOVS — ^Foreign instrument— Negotiability 

[76, Sz. Ch. 337 

See Nbootiable Instbukiet. 
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BRIDGE— PlaDs and BpccificaiioDs Ex. Oli. 112 
See Implied Wabbaktt. 

BVUDIHO OOCVFISD 70E trade OELY— In- 
habited house duty - - - S22 
See ISHABiTED House Dittt. 2. 



OAKAL— Penning back 

See DivEBSiOK of Water. 



1. 



.Ch.858 



CAERIER^Gommon carrier 

See GouMON Cabbieb. 
CASES— Cai^ ex Argoe (Law Bep. 5 P. C. 134) 

diesented from - - - S6 

iS00 GOUFTT GOUBT JuBIBDICTIOK. 

Commueionere of Inland Revenue v. Harri' 

eon (Law Bep. 7 U. L. 1) foUowed 282 
See Succession Dctt. 

Durrea t. Evans (1 H. &. C. 174) distin^ 

guished - - - - 126 

See Fbauds, Statute of. 

Lear t. Edmonds (1 B. A Aid. 157) com- 
mented on - - - - 242 
See Action pending Distbxss. 

Lord Braybrohe v. Attorney Oeneral (9 H. 

L. 150) foUowed - - - 292 

See Succession Dutt. 

Mors Le Blanch t. Wilson (Law Bep. 8 C, P. 

225) disapproYed - - Ex. OIl 85 
See Bexotenkss of Damaob. 

Sylands y. Fletcher (Law Bep. 3 H. L. 330) 

distinguished ... 266 

See Duty of Ownbb of Land. 

Simpson y. Blues (Law Bep. 7 0. P. 290) 

approTed - ... 85 

See Ck>UNTT Ck)UBT Jurisdiction. 

Tkorogood v. Bryan (8 C. B. 115) followed 

See Evidence of Negliqence. [47 

0E88EE OF CHARTERER'S UAJSHJUY—Ship — 
Shipping ^Charlerparlfi- — Demwrrage—Clauee ez- 
empitngfrom LicibilityT] By a cbarterparty made 
with the defendant, plaintifi^s ship was to proceed 
to W., and there load a cargo '* in the customary 
manner," and proceed to EL, and deliyer, *' tiie 
cargo to be discharged in ten working days 
(weather permitting), commencing. &o. Demur^ 
rage at 22. per 100 tons reg. per day. . . . The 
ship to have an absolute lien on cargo for freight 
ana demurrage, the charterer's liability to any 
clauses in this charter ceasing when he has de- 
livered the cargo alongside ship." The customary 
rate of loading at W. was proved to be twenty 
tons a day. — Seld, that the clauses for lien and 
for exemption of the charter applied only to de- 
murrage at the port of discharge, not to damages 
for delay at tJio port of loading. Lockixabt v. 
Talk ------ 182 

CHAIRMAH OE ][EETI]r0— Trespass - 261 
See ToBTiOLS Act of Sebvaxt. 

CEARnRPARTT— Cesser of liability— Demur- 
rage - - - - - 132 
See Gesseb of Chabtebeb*b Liability. 

-^- Master to sign bills of lading as presented 
See Pbopebty in Goods. [274 

CHEQUE— Negligence — ^Forged indorsement 188 
See Tbeasubeb to GuaixDianb. 

— - Pre-existing debt - - Ez. Ch. 200 
See Cheque fo3 PBE-ExierriNa Debt. 



CHEQUE FOR PBE-EZI8TZE0 BEBT— ^enriisUe 

Security payable on Demand."] The title of a 
creditor to a negotiable security given to him on 
account of a pre-existiiftf debt, and received by 
him bonft fide and without notice of any infirmitx 
of title on the part of the debtor, lE indefeauble, 
whether that security be payable at a future tine 
or on demand. — Judgment of the Court belov 
oilirmed (Lord Coleridge, CJT., dissenting). 

CUBBIE V. MiSA - - - - SOO 

CLERK OF JUSTIOEa— Fees— -Penal action 

[Ez.CLtt 
See Common Infobmeb. 

COLLSCnOE OF WATER^Vis major - SSf 
See Duty of Owneb of Land. 

''COinCOH CARRIER"— Oimer by Landr-Con- 
tracts to carry Furniture,} The defendant was the 
agent of a railway company for collecting and de- 
livering goods and parcels, and also carried on upon 
his own account the business of a carrier, lemonng 
goods and furniture for hire for all persons in- 
differently who applied to him, in his own T«n& 
Which he sent bv road or mil to all parts of 
England, the goods and furniture being previondr 
inspected before any contract was mMe. Gett«^ 
rally in such oontraots the van or vans weie birol 
bv and filled with the goods of one nemm onlj. 
The plaintiff having applied to the defeDdsnt to 
remove his furniture trom one town to another, 
and the defendant's foreman having inspected it, 
the parties agreed that the defendant soould n- 
move the furniture for 222. lOt., the defendant 
*< undertaking risk| of breakage (if any) not ex- 
ceeding 5/. on anv one article.** After the fur- 
niture was placed in the defendsmt's vans, snil 
while in transit, it was burnt without any n^U- 
genoe on the defendant's part. Hie plaintiir 
having brought an action for the loas, eontendcd 
that me defendant was liable as a common m- 
rier i—Held (affirming the judgment of the Oooit 
below), that the special contract shewed that the 
parties intended to limit the defendant's liability 
to loss by breakage or by the defendant's neg- 
ligence, and excluded any question of liability u 
a common carrier ; and that the plaintiff conid 
not recover. 8gaife v, Fabbant - Es. Ok 8N 

COXXOE INFORXER— PenoZ AeUon-^Clak <^ 
Justices— Taking Fee other than that in authoriid 
Ta&2e-> 26 Geo, 2, o. l^— Table of Fees not made 
at Sessions next after June, 1753— Fsiwe, tfAa 
local — Action as Informer by Person griettd— 
31 Elit, c. 5—21 Jac, 1, o. 4.'] In an action under 
26 Oeo. 2. o. 14, s. 2, to recover penalties agaiiut 
a clerk of justices for taking a fee higher than 
that in the authorized table, the venue is locu» 
under 31 Eliz. c. 5, though the plaintiff happen 
to be the person grieved. Declaration (renos 
Middlesex) that a table of fees to be taken by the 
clerks of justices for Monmouthshire directiag 
that the fee to be taken for every reoognizanoe ti> 
prosecute, &c., should be 4s., was, puisoant t^ 
26 Geo. 2, o. 14, made and setUed by the jnsticei 
at quarter sessions, approved at the quarter ses- 
sions next succeeding, and afterwards laid before 
the judges at the next assizes, who, on Novemter 
the 15th, 1842, approved and ratified the iSM^ 
and that three months afterwards the defiendAntj 
as clerk to the justices, demanded and received 
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of the plaintiff 83., as the fee for taking and 
acknowledging a recognizance, whereby, and by 
force of the statute, the defendant became liable 
to pay the plaintiff 20{. :—Hdd, on demurrer, that 
the declaration was bad, as the Act 26 Geo. % 
c. 14, 8. 2, in imposing a penalty of 202. for de- 
manding a greater lee than that established, 
enabled any person to sue as informer, and the 
plaintiff sued as informer, though he happened 
also to be the jierson grieved. — By 26 Geo. 2, 
c. 14, s. 1, ** the justices of the peace throughout 
England, at their respective generail quarter ses- 
sions of the peace, to bo held next after the 24th 
day of June, 1753, shall and they are required to 
make and settle a table of fees, &c. And it shall 
and may be lawful for the said justices in their 
respective quarter sessions assembled from time 
to time to make any other table of fees to be 
taken instead of the fees contained in the table." 
— SewibUf per Blackburn, Mellor, and Archibald, 
JJ., that the power to make a fresh table of fees 
does not depend upon a previous table having 
been made at the session next after June, 1753. 
Lewis v, Davis ... Ex. Ch. 86 

OOHTBAOT— Alteration - - - 830 

See Alteration in Wbittki Contract. 
Plans and specification -> Ex. Oh. 118 

See ImfLibo Warrantt. 
— Sale— Property passing - - 274 

See Pbopebty in Goods. 
COHTBIBTTTOBY KEOUOENCE— Identification 

of passenger with driver - - 47 

See Evidence of Neglioenoe. 2. 
Bail way bridge - - Ex. Oh. 100 

See EyiDENOB of Nbgugence. 3. 
OOEPOEATIOV— Foreign— Income tax - 80 

See Inoome Tax. 
Trespass— Liability of corporation 

See Highway Board. [Sz. Ch. 08 

COOTS — County Court juriBdiotion — Admiralty 

See CoDNTT Court Jurisdiction. [85 
Ejectment— Judgment by consent - 810 

See Costs in Ejectment. 
Beoovery— Measure of damage Zz. Ch. 86 

See Kemoteness of Dabiaoe. 
COSTS nf EJECTMENT— Practice— J^'ucfmcnt— 
CoeU on Judament for Plaintiff by Consent.'] 
When the real defendant in an action of eject- 
ment appears and consents that the plaintiff uhall 
sign judgment, the plaintiff is entitled to costs, 
though the case is not specifically provided for 
by the Common Law Procedure Act, 1852. Dal- 
BiAC r. Delaoourt - - - - 210 

COUBTy COUET— Interpleader— Particulars 867 

See Particulars in County Court. 
. Special bailiff - - - .- 880 

See Special Bailiff. 
COUETY COTTET JVBJSDlimOV— Admiralty Ju- 
H8dicti(m^Demurrag&—Ql & 32 VuA, 0. 71—32 A 
33 Vict. c. n^ 9. ^^Comtradion of Statutes— 
Coete,] A claim for demurrage is not within the 
County Courts Admiralty Jurisdiction Amend- 
ment Act, 1869 (32 & 33 Vict. c. 51), s. 2, which 
only gives jurisdiction to county courts to try and 
determine causes which are within the jurisdic- 
tion of the Admiralty Court. Simpson v. Blues 



OOUHTT COUET JUEISDIOTIOE— oonttniieJ. 

(Law Bep. 7 C. P. 290) approved. Cargo ex Ar^ 
9<M(Law Bep. 5 P. C. 134) dissented from. 
GuNNESTEAD V. Pricb. Fullmore V. Wait 65 

C0T7ETT COUET EXriEB— Bules 174-180 - 387 
See Particulars in County Ojurt. 

DAXA6S8— Personal injury— Insurance - 1 
See Damages for Personal Injcry. 

Bemoteness— Costs of liligation Ex. Ch. 35 

See Bbmoteness of Damage. 

Sale of goods — Monthly iTistalments 

Ex. Ch, 195 
See Damages on Contract of Sale. 
DAKA6SS EOE FEE80KAL XSJV&Y— Negligence 
— Railway Chmpany — InsuraTioe — Damages.! In 
an action for injuries caused by defendantd'^ neg- 
ligence, a sum received by the plaintiff on an 
accidental insurance policy cannot be taken into 
account in reduction of damages. Bradburn v. 
The Great Western Bailway 0)mfant - 1 

DAMAGES OE COSTEACT OF 8ALE-.8a20 of 
Goods — Ddivery by InHaJments — Monthly De- 
liveries — Forbearance of Vendor at Bequeet of 
Vendee.] The defendants in October, 1870, con- 
tracted to sell to the plaintiffs 2000 tons of iron 
** delivery in monthly quantities [of 1601 tons] 
over 1 871, or sooner if required ;" payment by four 
months' acceptance from the lOtn of the month 
following deUverv. In January, 1871, 101 tons 
were delivered, but the plaintiffs did not then 
demand the delivery of the balance of the monthly 
quantity. In Februarv, 1871, and at several 
periods between that oate and December, 1871, 
the plaintifis requested the defendants to forbear 
from delivery of more iron under the contract, 
and the defendants accordingly onlv made partiul 
deliveries during the several months of 1871, up 
to and including November. In December the 
plaintiffs required delivery of the residue of the 
whole 2000 tons. The defendants refused it, 
and denied that they were liable to deliver any 
more iron under the contract, except whot was 
due on the monthly balance. The plaintifb then 
brought an action for non-diliveir.— The majority 
of the Court of Exchequer (&ellv, C.B., and 
Pigott, B.) held that the plaintiffs having them- 
selves requested the defendants to forbear from 
deliverv during the several months of 1871 up to 
November, ootud not require delivery of the re- 
sidue of the whole 2000 tons in December, and 
were therefore not entitled to recover ; but Martin, 
^ B., dissenting, held that the original contract had 
I not been put an end to by the plaiiitifb* applica- 
tion to the defendants not to dtliver full monthly 
quantities between February and November, 1871, 
and that the defendants were bound to deliver 
the whole 2000 tons under their contract: — Hddf 
by the Exchequer Chauiber, reversing the judg- 
ment of the Court below, that, without deciding 
whether the defendants could be required to de- 
liver in December at once the whole balance of 
the 2000 tons, they remained liable to deliver it 
at some reasonable time, and not having asked 
for such reasonable time, but having repudiated 
their liability, they had no defence to the action. 
Tyers v. The Bosedale and Ferrthill Iron 
Company, Ltscited - - - Ex. Ch. 195 
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DEATH 07 nAISTm^Praciui&-'Dea(h of 
Plaintiff afUr Nonsuit — Abatement of Action- 
Bight of defendant to enter Judgment nune pro 
tune — Common Law Procedure Act, 1852 {15 & 
16 Vict, 0. 76), 8. l39^Bule 56 of Hilary Termj 
1853.] In an action against the defendant for 
negligently allowing an area to remain open in a 
highway, whereby tiie plaintiff (an infant, snine 
by next friend) was injnred, the case was tried 
after ieim, ana a nonsnit directed, on the ground 
that there was no evidence of negligence; the 
judge staying execution to enable the plaintiff to 
moTe to set aside the nonsuit. During the yaoa- 
tion the plaintiff died. In the following tenn, 
the plaintiff's next friend obtained a rule nisi to 
set aside the nonsuit, on the ground that there 
was evidence of negligence, and the defendant a 
rule nisi to tax his costs, or why the Court should 
not allow judgment to be signed for him nunc pro 
tunc: — ITsId, that the action having abated by 
the plaintifi's death, a motion to set aside the 
nonsuit could not be entertained. As, however, 
the judge by staying execution had intimated 
that he regarded the question as to the defend- 
ant's liability a doubtful one, judgment nunc pro 
tunc ought not to be entered for the defendant 
The defendant's rule must be discharged, with- 
out costs, and the plaintiffs rule allowM to drop. 
Hemmino V, Batchblob - - - 64 

DEED — Habendum — Construction - - 870 

See Gbakt ik Futubo. 

DSKTJBRAOE— County Courts' Jurisdiction 65 
See CoiJiiTT CouBT Jubibdiction. 

Lien — Cesser of Charterer's liability 188 

See Cesbeb of Chabtebeb's Liabiutt. 

DESGBIFTIOH—BiU of sale— Affidavit - 64 
See Affidavit with Bill of Salb. 

BI8CHAB0S 07 BTrBXTT— Principal and Surety 
— Liquidation by Arrangement — JBankruptey Act, 
1869, 8. 125— £^0/ ahaoltUe Discharge of prin- 
cipal Debtor,"] Where a principal debtor is dis- 
charged by a resolution under s. 125 of the 
Bankruptcy Act, 1869, his surety remains liable 
in the same manner as in an ordinary bankruptcy, 
although the resolution contains no reservation 
of rights against sureties. Ellis v. Wilh or 10 

DIBTBSBB— Action for rent - - - 848 

See Action pbhtokq Distbesb. 

BISIBICT BUBVETOS— Trespass— Liability 

See HiQHWAT Boabd. [Ex. Oh. 88 

DIVEBfllOE OF WATEE— The defendants, owners 
of a canaly being threatened by an overflow of 
flood water from a neighbouring river, and fear- 
ing damage to their premises situated on the 
bi^oks of the canal, placed across it, at a point 
above their premises, planks reaching from the 
bottom of the canal to the coping stone, which 
was some inches higher than the surface of the 
oanal water. The flood water afterwards broke 
into the canal at a point above the barricade of 
planks, and opposite to the plaintiff's premises, 
which were also situated on the banks of the 
canal above the premises of the defendants, and, I 
being penned back by the planks, the water rose 
in the canal until it flooded the plaintiff's pre- { 



BIVSBfllOH 07 WATEB^-«m(tfMMdL 

mises. In an action brought to recover damgn 
for ihe injury so caused i—Heid, that the defeitd- 
ants were not liable, on the ground that the 
water which did the miachief was not brought 
there by them, and that there is no duty on tbe 
owners of a canal analogous to that on the owa- 
ers of a natural watercourse, not to impede the 
flow of water down it. Nield «. Thb hosus 

AND NOBTH WeSTEBN BaILWAT CoifPAKT 4 

8. Easement— Watei^-Natural and Ariifeid 
Stream— Biparian Owner,'] A natural strnm 
was divided immemorially, but bv artilicisl 
means, into two branches ; one brancn ran down 
to the river Irwell ; the other passed into s hm 
yard, where it supplied a watering trough, aod 
the overflow from the trough was formerlv diffiised 
over the surface, and discharged itself bv perco- 
lation. In 1847, W., the owner of the land on 
which the watering trough stood, and thence 
down to the Irwell, connected the watering tnmgh 
with reservoirs which he constructed adjaoeot to, 
and for the use of, a mill on the Irwell. In 1865, 
W. became owner of all the rest of the hod 
through which this branch flowed. In 1867 he 
conveyed the mill, with all water rights, to the 
plaintiff. — In an action brought by the plaintiir 
against a riparian owner on the str^un above ths 
point of division, for obstructing the flow of the 
water; — Held (affirming the judgment of the 
Court below), that the pkintiff was entitled to 
maintain the action. Holkeb v. Pobbtit 

, [Ex.Ch.S9 

DTTTT OE OWESB OF ULBD— Water ttartdr- 

Water overjiotnng from Defendants Lawi <o 
Plaintiff's Land — Floods— JExtraordinary Ba» 
fall— Vis Major— Act of God,] One whoBtoies 
water on his own land, and uses all reasoDsUe 
care to keep it safely there, is not liable to an 
action for the escape of the water which isjoiei 
his neighbour, if the escape be caused by mi 
agent beyond his control, such as a atomi, iriiich 
amounts to vis major, or the aet of Qod, inthe 
sense that it is practically, though not physioall;, 
impossible to resist it. — On the defendant's lasd 
were artificial pools containing large qoantities 
of water. These pools had been formed by dam- 
ming up with artificial embankments a natoral 
stream which rose above the defendant's land sod 
flowed through it, and which was allowed to 
escape from uie pools successively by weiis into 
its original course. An extraorainary rais&U 
caused the stream and the water in the pools io 
swell so that the artificial embankments were 
carried away by the pressure, and the water in 
the pools, being thus suddenly loosed, mibed 
down the course of the stream and injured the 

glaintiff's adjoining property. The pkintif 
aving ))rought an action against the deifaidsBt 
for damages, the jury found that there was no 
negligence in the construction or maintenance of 
the works, that the rainfall was most exoesBv^^ 
and amounted to vis major: — Held, that the 
action was not maintainable. Bylandsx, FUtt^ 
(Law Bop. 3 H. L. 330) distinguished. Kicbdu 
V. Habsland - - - - - JW 

EJECTMEVT^ Judgment by Consent— Ovt* 
See Costs in £ibctiiziit. [^* 
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ZKOIHSEBIHG OOHXKACT— Plans and Specifi- 
cationa - . . 2z.Gh.lld 
See Imtlikd Wabbantt. 
KBABITRE Written Contract - - 880 

See Altebation ur Wbttten Contbaot. 
SVIDEirOE — ^Agency—Sale of Goods — Note in 
Writing - - - - 126 

See FsAuna, Statttb or. 1. 
EVIDEHCB 07 HXOLIGZirCE— TVe^poM to the 
Fer$on — Driving unmanageable Horses in the Fub- 
lie Hightoay—Aceidental lT^ry--Vi8 Ma^or — 
Matter and Bervantl To maintain an action for 
injury to the person the injurious act must be 
wilfal or ^e result of negligence.— The defend- 
ant's horses, while being dnTen by his servant in 
the public highway, ran away, and became so un- 
manageable that the serrant could not stop them, 
but could, to some extent, g^ide them. The de- 
fendant, who sat beside his servant, was requested 
by him not to interfere with the driylng, and 
complied. While unsnccessfully trying to turn a 
comer safely, the servant guided them so that, 
without his intending it, they knocked down and 
injured the plainti^ who was in the highway. 
The plaintiff having sued the defendant for jieg- 
ligence and in trespass, the jury found that there 
was no negligence in any one : — Held, that, even 
assuming the defendant to be as much responsi- 
ble as his servant, no action was maintainable ; 
for since the servant had done his best under the 
circumstances, the act of alleged trespass in giving 
the horses the direction towards the plaintm vras 
not a wrongful act. — Qtuere, whether, if an action 
woold have lain against the servant, it would 
also haye lain against the defendant. Holmes v. 
Matheb ..... 861 

2. Negligence — Collision between Bail- 

wiy CarHagee — IdenHfioation of Passenger with 
his Driver— Joint Wrong-doers.! The plaintiff, 
one of the travelling inspectors of the carriage and 
waggon department of the L. and N. W. Railway 
Company, was travelling under a pass from them, 
in one of their carriages, on a journey from Leeds 
to Manchester. Near G. station, and on the line 
of the defendants, over which the L. and N. W. 
Railway had running powers, the train in which 
the plaintiff was travelling came into collision 
with a number of loaded waggons which were 
being shunted from a siding by the defendants, 
and he was injured. There was evi<^noe of neg- 
ligence on the part of the driver of tne plaintiff's 
train in travelling at too great a speed, so as to be 
unable to stop when he came in sight of the dan- 
ger signal, which had been hoisted bv the de- 
fendants. The jury found that the accidrat was 
caused by the joint negligence of the defendants 
and the L. and N. W. Railway Company :—^e/d, 
approving of the decision in Thorogood v. Bryan 
(S C. 6. 115), that the plaintiff was so &x identi- 
fied with the L. and K. W. Railway Company 
that he could not recover : Semble, thiat the evi- 
dence did not support the finding of the jury with 
regard to the defendants, but shewed that the L. 
and N. W. Railway were solely responsible for the 
accident. Abmstbovo v. Tbb Lakcashibb and 
YoBKSHiBE Railway CoMPAmr - - 47 

3. Contributory Nealigenee — Batttoay 

Bridge,"] The plaintins, colliery owners, had a 
aiding adjoining the defendants' line, which was 



EVIDZHOE OF HXQUOEHCB— con^tniiMl. 

crossed by a bridge, and on to which the defend- 
ants were in the habit of conveying the plaintiffs' 
empty trucks from their line, the plaintiffs re- 
moving them as thev thought fit. The defendants 
were accustomed to bring such empty trucks along 
their main line at any hour by day or night, and, 
without notice to the plaintiffs, to shunt such 
trucks on to the siding and leave them there to 
be disposed of by the plaintiffs. One Saturday 
evening, after working hours, the defendants 
brought on to the plaintiffs' siding and left there 
trucks of the plaintifis, one of which was loaded 
with a broken truck to such a height that it 
would not pass under the bridge. More than 
twenty-four hours afterwards, but before work 
was resumed at the plaintiffs' works, the de- 
fendants, after dark, pushed on to the siding other 
trucks of the phdntiffii which pushed the loaded 
truck up to the bridge, by which means the far- 
ther prof;re8s of the train of trucks was checked. 
The engine-driver, believing that the obstruction 
was caused by a break, drew back the engine, and 
gave with it such a push to the train that the 
loaded truck knocked down the bridge. In an 
action for the damage so done, the jury found 
that the plaintiff were guilty of contributory neg- 
ligence in not removing the loaded truck : — HMf 
by the majority of the Exchequer Chamber (Den- 
man, J., dissenting), reversing the decision of the 
Court of Excheauer, that there was evidence of 
contributory negligence to go to the jury. Rad- 
LXT V. The London and Nobth WserrBRN Rail- 
way Company - - - - Bz. Ch. 100 

FIAT 07 ATTOBHEY OEHERAL— Writ of Error 

See Petty Baq Officb. [218 

FULTUJiES- Landlord and Tenant— Trustee in 
Liquidation,'] A lessee of business premises 
having become insolvent, the trustee in liquida- 
tion put up the fixtures for sale by auction, under 
conditions which required them to be '* cleared " 
by the purchaser in two days from the sale. The 
plaintiff bought the fixtures ; but, with the know- 
ledge of the trustee, allowed them to remain on 
the premises whilst he was treating with the land- 
lord for a new lease. This negotiation fell through, 
and the trustee surrendered the premises to the 
landlord, who re-let them, the fixtures still re- 
maining affixed. About a fortnight afterwards 
the plsintiff, learning of the surrender, applied to 
the landlord for the fixtures. In an inteipleader 
issue between the plaintiff and a person claiming 
title through the new tenant : — Held, that the 
plaintiff had not lost his right by delay or laches, 
and that he was entitled to the fixtures. Saint 
V, PiLLBY ----- 187 

yOUHKAHAffCE TO JHEUYZR 600D8— Request 

of Vendee - - - Bz. Ch. 195 

See Damaoes on Contbact or Salb. 
FOBSOH B0HD8— NegotiabiUty 76, Ex. Ch. 837 

See Kbgohable Instisuuent. 
7OBXZ0]r COSFOSATIOV— Income tax - 20 

See Inoome Tax. 
FOBEIOir SHIP— Negotiability 76, Ex. Ch. 887 

See Nbgotlable Instbumznt. 
yOBGSB IHD0X8EMB1IT— Cheque • .188 

See Tbeabubbb to Guabdluts. 
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reAUDS, STATUTE 07—29 Car, 2. o. 3, «. 17— 
Scde of Goods — Memorandum tigned by Agent — 
Evidence of Agency,'] In an action to recover the 
price of olocka sold by the plaintiff to the defend- 
ant, it appeared that the plaintiff's traveller when 
he took the order for the goods wrote out in the 
presence of the defendant upon printed forms two 
memoranda of it, putting tiie defendant's name 
upon them, and banding one of the papers to the 
defendant, who kept it: — Held (distinguishing 
DurreU v. Evans (1 H. & C. 174; 31 L. J. (Ex.) 
337) ), that there was no evidence that the plain- 
tiffs traveller signed the memoranda as agent of 
the defendant, so as to bind him within s. 17 of 
the Statute of Frauds. Murphy v, Bobsi - 186 

8. 29 Car, 2, c. 3, s, ^—Variatton by 

Parol of Terms of Written Contra>ct — Executory 
Agreement.'] The plaintifb entered into an agree- 
ment in writing with the defendant, to let him a 
publu>hou8e as tenant from year to year, with the 
option on his part to call on them to grant him a 
lease of the house for twenty-eight years, upon the 
terms, amongst others, that if he sold such lease 
for more than 12002. he should give the plaintiffs 
half the difference. The plaintiffi having 
granted him a lease of the house, which he sold 
for 25002., brought an action against him upon the 
agreement to recover one-half of 13002. The de- 
fendant contended that the lease to him was 
granted under a substituted agreement, which 
was not in writing so as to satisfy the Statute of 
Frauds. The lease granted differed from that 
specified in the written agreement in the follow- 
ing particulars : The term was for thirty-two 
years, instead of twenty-eight The rent was 
1052. instead of 1002. The premium was 8002. in- 
stead of 12002. There was also no covenant 
against assignment without the lessor's consent, 
nor one bin£ng the lessee to take his beer from 
the plaintiffs, as in the original agreement. These 
differences were the result of objections by the de- 
fendant, yielded to by the plaintiffs, who on their 
part required the additional rent. The jury 
found, however, that the stipulation as to dividing 
the profit remained in force or was renewed : — 
Held, that the defendant was entitled to judg- 
ment, as there was a new agreement, which ought 
to have been in writing to satisfy the Statute of 
Frauds. — SembU^ per Amphlctt, B., that if there 
had been anything in writing to shew that the 
lease granted was accepted in substitution for that 
originally stipulated for, the action might have 
been maintained. Saitoebson v. Graves - 834 
yUUMlTUJEtE- Contract to carry Zz. Ch. 358 
See Common Carrier. 

6SA1TT— Construction— Habendum - 870 

See Grant ih fxjturo. 
O'SiKSTIS'FUTirBXi^Orantr— Freehold Estate to 
take Effect in fuiuro — Habendum eoniroiUd by 
Express Grant in Premises— Construction,] R. 
was tenant for life of a house and premises, of 
which (subject to his life) he had made two leases, 
a lease expiring on the 13th of November, 1864, 
and a lease to J. expiring on the 13th of Novem- 
ber, 1874.— On the 10th of November, 1864, R. 
executed a deed, by which, in consideration of a 
yearly rent of 502. he granted and leaned the pro- 
perty to J., his executors, administrators, and 



OBAVT nr nrUB/^ continued, 
assigns, habendum from the 13th of November 
** for the term of R. for the term of his naiozal 
life " :—Held, that this deed was not void on thf 
ground that it purported to create a future estate 
of freehold, as there was in the premises of the ia- 
strument an express grant of the life esinteia 

SrsQsenti, which was not controlled by the habeo- 
um. BoDDoroTON v. Robinson - - STD 

EABENDTTX— Grant— Construction - 870 

See GRAin* in futuro. 
HEBIOT— Hisriot Custom — Statute of Limitaiioms 
— 3 <f; 4 Wm. 4, c, 27, ss, 1, 2, 3. 34, 42.] Toaa 
action of trespass for seizing and taking a hor^e, 
the defendant pleaded an immemorial custom f^v 
the lord of the manor, upon the death of a bee 
tenant, to seize the best beast of which the teoaiit 
died possessed, wherever it could be found, as*! 
that in 1873, on the death of a tenant, the defeod- 
ant, as lord of the manor, took the horse undt^r 
this custom. Replication, that more than twenty 
vears before the heriot in question became due. a 
Leriot became due, for which the then lord of U.e 
manor, through whom the defendant claima. did 
not seize, though he could have done so ; that the 
then lord, whilst entitled, discontinued the taking 
of hcriots ; that no heriot had since be»i takes 
until the trespass complained of ; that the rii^t 
to make an entry or distress or hiinst an action U* 
recover heriota, at the time of such disoontina- 
ance then first accrued to the then lord within 
3 & 4 Wm. 4, c. 27 ; and that such right so first 
accrued more than twenty years before the deeih 
of the tenant or the trespass complained of. On 
demurrer : — Held, that the replication was bad, 
since the seizure by the defendant was not maki* g 
an entry or distress, nor bringing an action to nr- 
cover rent within the meaning of .3 & 4 Wm. 4. 
c. 27, ss. 2, 3, and 34, and that the defendant s 
title to heriots therefore was not barred by tiie 
lapse of twenty years. — Quasre^ whether, notwith- 
standing the interpretation of *' rent "in s. 1, 
heriot service and heriot custom, or either of them, 
are within the enactments of ss. 2, 3, 34, and 42. 
Lord Zouche v. Dalbiao - - - 172 

HIOX BAILIFF — Warrant against — Special 

bailiffs .... t22 

See Spbcul Bailiff. 
HIGHWAY MAXD— Trespass —Individual Cor- 
porators — District Surveyor — Personal lAMUty— 
b A QWm, 4, c. 55, 25 & 26 Vict, e, 61.] At a 
meeting of the members of a highway board it 
was resolved that a path running throufi^h land in 
tiie occupation of the plaintiff was a hignway, and 
that the plaintiff be directed to remove a lock 
from a gate placed across it. The surveyor of the 
board was afterwards ordered by them to remove 
the lock, and did so. On the trial of an action 
of trespass brought by the plaintiff against the 
members of the board in their personid capacity 
and the surveyor, in which the defemlants justi- 
fied, Kelly, G.6., nonsuited the plaintiff on the 
ground tmit neither the members of the boor\l 
nor the surveyor were liable individually. No 
evidence was therefore given in support of the 
plea of Justification. Tiie Gourt of Exchequer 
(Kelly, G.B., dissenting) having set aside the uon- 
suit and ordered a new trial on the ground, first. 
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SIOHWAY MAXD'-continued, 
tliat assuming that tho resolution was illegal the 
members of the board yirho concurred in it were 
personally responsible; secondly, that the fact 
that the surveyor was, by 25 & 26 Vict. c. 61, s. 16, 
bound to obey the orders of the bonrd, did not ex- 
cuse him if in obeying their orders he did an 
unlawful act : — Heliiy by the Exchequer Chamber 
(expressing no opinion as to the liability of the 
members of the board), that the surveyor was 
liable, and that the judgment setting aside the 
nonsuit must therefore be aHlrmed. Mill v, 
Hawkkb and Wicrbtt - - Ex. Ch. 02 

IPgHTIFIC ATIOH 07 FA88EK6EB WITH 
DBiviSJS— Negligence - - 47 
See EviDEKCE of Negliobkce. 2. 

IHFIJED Wi^BSLAWSY— Engineering Contract — 
Tlana and Specification— Mode of Construction — 
Impossibility of Jaxeouiion in Mode specified — 7m- 
plied Covenants^] The defendants being about to 
construct a bridge across a tidal river, employed 
an engineer for the execution of the works, and 
specittcations and plans and drawings of such 
works were prepared by him. The defendants 
then issued an advertisement inviting tenders for 
the execution of the works comprised in the spe- 
cifications, plans, &c. By the specifications the 
foundations of the piers were to be put in by 
means of caissons, as shewn in a drawing ; the 
form and dimensions of the ironwork and size of 
rivets to be as shewn on the drawing, or to be 
thereafter supplied by the engineer, &c. By the 
deed, after reciting the specifications and tenders, 
the plaintiff covenanted that he would complete 
the work, according to the terms of the specifica- 
tions, within three years. Power was given to the 
defendants' engineer to alter the mode of executing 
the work, and it was provided that if additional 
expense was incurred by such alteration, the 
plaintiff was to receive compensation, to be fixed 
by the engineer. — ^The plaintiff conmienced the 
work, and after he had mcurred great expense, it 
was found that the work could not be executed by 
means of .the caissons in the manner specified, 
and by the directions of the engineer a new mode 
of puttine in the foundations was carried qat. The 
plaintiff having brought an action to recover the 
value of the work which was thereby thrown 
away : — Held,hy the Exchequer Chamber (affirm- 
ing the decision of the Court below), that no 
warranty bv the defendants that the work could 
be executed in the manner described in the plans 
and specifications, was to be implied. — Per Black- 
burn and Mellor, J J., that the mode of laying the 
foundation bv means of caissons was not part of 
the oontraotk but only a mode of carrying it out, 
which the engineer had power to alter. — Per 
Brett, J., that this mode of laying the foundations 
was a substantive part of the contract, and that 
the plaintiff could only be required to pursue a dif- 
ferent mode under a new contract. I'horn v. 
Mayor, &c. or the City of Lonix)n Sz. Ch. 112 

nrCOlIS TAX — " Person residing within the 
United Kingdom^ — Foreign Corporation-^16 & 
17 VicL e. 34, s. 2, seh, D.j The Imperial Otto- 
man Bank was a corporation created by Turkish 
law. Its seat was tixcd, by the concession and the 
Vol. X.— Ex. 2 



nrCOHE "thX— continued, 
statutes which constituted it, at Constantinople, 
with power to establish branches and agencies at 
other places. It was the state bank of Turkey, 
where it was a bank of issue, and was charged 
with the collection of the revenue, and with cer- 
tain operations relating to the currency, and with 
the payment of interest on the public debt, and 
received from the state a subsidy on account of 
the public business transacted bv it.— On its crea- 
tion it took over and continued to carry on the 
business of an English ban^ in London; and 
since its creation in 1863, the annual meetings of 
shareholders had always been held, and dividends 
declared, in London, though by its statutes the 
annual meetings miglit be held at any place 
which the committee of management might fix ; 
— Hdd, that the bank was not liable to be 
assessed to income tax in respect of its whole 
profits, as a '* person residing within the United 
Kingdom " under the Ist clause of 'schedule D 
to 8. 2 of 16 & 17 Vict. s. 34 ; but was liable only 
in respect of the profits arifllng from its business 
carried on in England, under the 2nd clause of 
the schedule. The Attdbney GEifEBAL v, Alex- 
andre ------ 20 

INDOBSEH£NT— Forgery— Banker - 188 

See Tkeasurks to Guardians. 
IHHABITED HOTTSE DTTTT— JnZaiMl Bevenue— 
JhceUing House divided into dittinet Tenements — 
48 Geo. 3, c. 55, sch, J?, rules 6, li— Valuation 
List— Valuation (Metropolis) Act, 1869 (32 d: 33 
Vict, c, 67), ss. 45, 76.] Tiie Westminster Chambers 
in the metropolis belong to an association and 
coni«ist of several blocks of building. Each block 
is divided into two ranges by an internal staircase 
having only one door at the principal or street 
entrance, and is in its internal arrangement 
structurally divided into different tenements or 
suites of rooms, which, like chambers in the Inns 
of Court, are quite distinct from and have no 
means of communication with each other, except 
that each has an open door opening on to the 
common staircase. The street door is locked at 
night, and a porter, appointed and removeable by 
the association, resides in a distinct suite of rooms 
in the basement of the block, and has a key of 
and access to each of the suites of rooms for 
general superintendence, and as the tenant's 
servant. Tne association have power by statute 
to demise or sell any suite separately. Some of 
the suites have never been let, but most are let 
as chambers, offices, or residences, to tenants for 
a term, at yearly rents, payable quarterly, under 
written agreements, which contain clauses more 
than usually stringent on the tenants as to 
repairs and mode of ocoupatioxL The association 
provide gas for the staircases, halls, and passages, 
and water for the entire building, and pay rates 
and taxes, charging the tenants nigher rents in 
consequence. The tenants have the right to the 
services of the porter upon certain terms. In the 
valuation list prepared under the Valuation 
(Metropolis) Act, 1869, each suite of rooms is 
treated as a separate hereditament, the respective 
tenants thereof being separately assessed to the 
poor-rate as the occupiers; and the Court of 
Queen's Bench decided that for the poor-rate the 
suites were rightly tr««ted as separate heredita- 
M 3 
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DrEABUXD EOTreOS butt— con/intMcI. 
xnentB>— JSeU, by the majority of the Court 
(Bramwell and Cleasby. BB.), that for the pur- 
poae of the inhabited house duty, rule 6 of 
48 Geo. 3, o. 55, sch. B, applied, and that the 
association must be assessed as oocupiers of each 
block treated as one dwelling house ; and that the 
respeotiye tenants of the different suites must not 
be assessed as occupiers of distinct properties 
under rule 14. — Heidf also, that the value of each 
block was properly represented by the aggregate 
sum of the values appearing in the valuation list, 
although, owing to some of the suites being 
unlet and producing no rent, the valuation list 
did not correctly represent the annual value to 
the association.— Gontr^ per Kelly, C.B., that for 
the purpose of the inhabited house duty rule 14 
applied, and that the respective tenants of the 
different suites must be assessed as oocupiers 
of distinct properties. Attorney General v. 
Mutual Tontine Westkinster Chakbbrs Asso- 
ciation - - - - - 806 

2. Inland Bevenue—Ezemption in Favour 

of Buildingt occupied for Trade only^Partt of 
Buildings occupied for Trade— 57 Geo, 3, c. 25, 
«. 1—32 d: 83 Vict. c. 14, ». 11.] The premises 
known as Weaver's Hall, in the city of London, 
were occupied by accountants, solicitors and 
scriveners, merchants, a wine shipper, and a 
shorthand writer, all of whom used their respec- 
tive rooms as offices, and by the housekeeper and 
his family who resided in the top story rent free. 
The premises having been assessed to the in- 
habited house duty, the commissioners discharged 
the assessment on the ground that the premises 
were entitled to the exemption granted by 32 & 
33 Vict c. 14, s. 11, since the greater portion of 
them was occupied for the purposes of trade : — 
Held, on appeal, that the premises were not 
exempt on that ground.— ITe^d, also, by Bramwell 
and Gleasby, BB., that in assessing the premises 
no abatement could be made, under 32 & 33 Viot. 
c. 14, s. 11, in respect of those parts which were 
occupied for the purposes of trade only. Rushy 
V. Newbon - . - . . 882 

XKIAHD BXVEKUE— Income tax - - 20 

See Income Tax. 
Inhabited house duty - - 306, 822 

See Inhabited House Duty. 1, 2. 
Succession duty - - ^ . 292 

See Succession Duty. 
UrSUBAHCE— Injury— Measure of damage 1 

See Damages ix>b Personal Injury. 
OrSXTSAKCE, XABIHE— Be-insuranoe - 142 

See Be-inburanoe. 
IHTBBEBI nr LAHB— Statute of Frauds - 284 
^^^ See Frauds, Statute of. 2. 
UfTWTLPTiKADKTl—County Court— Particulars 

See Parxicularb in County Court. 

JOniT WBOirOBOEBS— Identification of passen- 
ger with driver - - - 47 
See Evidence of Neougence. 2. 

jtJBOXER HUVC FBO TUVC— I>eath of plain- 
tiff 54 

See Death of Plaintiff. 



JVSnOXfr-Clerk's fees - - Bi.Gk.86 

See CoxM ON Informxr. 
JXnSTIOFB GLEBE— Fees— Penal action 

/SSoe Common INIORXEB. [Bi.Ch.l6 

LAHDIOBD AHD TEFAHT— Distress— Aoticn 
See Action pending Distress. [242 

Fixtures - - - - - 187 

See Fixtures. 

HEN FOB DEXUBBAOE— Discharge of charterer 

[188 

See Cesser of Charterer's Liabhitt. 
UMIIATIOHB, STATUTE OF— Bent—Heriot 171 

See Ueri6t. 
LiqtJIDATIOir BY ABBAKOEXENT— Sureties 

See Discharge of Surety. [10 

LOWS-DAY— Profanation of the Lord*i^i/ or 
Sunday— 21 Geo. 3, c. 49, «. 1—" Place of Entef 
iainment or Amueevfient"'] The defendanta, a 
company incorporated by an Act of ParlismeDt, 
are the owners of the Brighton Aquarinm, a 
building which consists of chambers nelow the 
level of the ground, and a terrace above. The 
chief part is used as an aquarium, filled with glaa 
tanks for the exhibition of marine fish and animals. 
The whole is open to the public on Sundiyoo 
the payment of 6d. each person. An action 
having been brought against the defendants to 
recover a penalty under 21 Geo. S, c. 49, s. 1, for 
keeping open a place of entertainment and 
amusement on the Lord's-day or Sunday :—BM, 
that the aquarium, under the above oiroumstancra, 
was a place of entertainment and amosemcDt 
within the statute. Warner v. Brighton Aqca- 
RiuM Company - - - - 191 

MABIHE nrSITBAHCB— Be-insurance - 148 

See Be-in suRANCE. 
XASTEB AED SEBYAHT— Carriage and horse 

5e0 Evidence OF Negliqemcs. 1. [Ml 
Tort m 

See Tortious Act of Servant. 
MEA8UBE OE DA][AG£-<>)Bts of litigaticm 

See Bbmoteness of Damage. [Bz. Ch. M 
— Personal injury — ^Insurance - - 1 

See Damages for Personal Injuet. 
Sale of goods - - - Bz.Gh.ltt 

See 1)amaoes on Contract of Sale. 
XUDEXEAEOB — Writ of erzor — Petty Bag 

Office - ... Ill 

See Petty Bag Office. 
XOHTHLT BELIYEBIES— Forbearance on n- 

2 nest - - - - Be. Gh. IN 
'ee Damages on Contract of Sale. 

REOUOEKOE— Cheque— Mode of drawing l^ 
See Treasurer to Guarduns. 

Contributory negligence-— Bailway bridge 

[Bs.Ch.100 

See EviDKNoa of Neouoengb. 3. 
Damages — Insurance - « - 1 

See Damages for Personal Injvst. 
Identification of passenger with his driver 

/Sm EVIDBNOB OF NbQUOKNGB. 2^ [^'^ 

Unmanageable horse - - - 801 

See Evidencb of Naauomrai. t 
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ITEOOTIABIiS nBTBTTMEHT — Foreign Scrip 
iseued bu Agent in Sngland."] Scrip UBned in 
EDgland by the agent of a roreign goTemment, 
by whioh the holder ia to be entitled, on payment 
in full of the iustalments dne from him, to de- 
livery by the agent of definitive bonds of the 
foreign government on their arrival in this 
country, and which by the ufiage of bankers and 
dealera in public securities, is transferred by mere 
delivery, passes by such delivery to a bonft fide 
holder for value without title. Goodwin v. 
RoBABTB- - - - 76,Sz. Ch.887 
~ Cheque— Pre-existing debt - Sz. Oh. 800 

See Ghex^ub fob PRB-Exiffrma Debt. 
yOHSim— Death of plaintiff . - 64 

See Death of Plaintiff. 



0CC17FATI0H— Inhabited house duty 

See Inhabited House Duty. 1. 
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FABTXCULAB8 -Gounty Court— Interpleader 867 

See Pabticulabs in County Coubt. 
PABnCULABS Hr OOITHTT OOTTBT— Cbun^y 
CouH Act, 1867 (30 A 31 Viet. o. 142), rr. 174- 
180 — IrUerpteader—Partioular of Goods daiTtied — 
Ineufficient description.'] By rule 174 of the 
County Court Act, 1867, the claimant in an inter- 
pleader is required, five clear days before the day 
appointed for hearing the summons, to deliver to 
the bailiff or leave at the office of the registrar a 
particular of the goods alleged to be his property, 
and also the grounds of his claim. — Goods and 
money which had been seized under an execution 
upon a county court judgment were claimed by 
W.f who delivered to the registrar a particular 
describing them as " the goods and money seized 
by virtue of the warrant" In the grounds of 
claim it was stated that the goods were the pro- 
perty of the claimant, and were at the time of the 
seizure in his possession. This particular was 
held insufficient by the judge, who refused to go 
further into the case, and made an order in favour 
of the execution creditors with costs. — ^Uponarule 
calling upon the execution creditors and judge to 
shew cause why the judge shoald not hear and 
adjudicate upon the cj^im :—Heldf by Kelly, C.B., 
and Amphlett, B., that the particular was suffi- 
cient; by Bramwell and Cleasby, BB., that it 
was iusufficient. Richabdson v. Weight. W. H 
Weight, Claimant - - - - 867 
PENAL ACTION— Venue - - Sz. Oh. 86 

See Common Infobmeb. 
PEKALTT— Action— Venue - - Xz. Oh. 86 

See Common Inpobmeb. 
PETTY BAG OWlCE—Praetiee^Sealing Writ of 
Error in Misdemeanor— 12 & 13 ViaL c. 109, «. 38 
— Fial ofAUorneu General — Staying frivolaw and 
vexatious Action.] It is the duty of the clerk of 
the petty bag office in the Court of Chancery not 
to seal a writ of error in cases of miBdemeanor 
until the Attorney General has issued his fiat — 
The plaintiff having been convicted of a mis- 
demeanor, prepared a writ of error, and requested 
the clerk of the petty bag office to seal it in pur- 
suance of 12 k 13 Vict. c. 109, s. 38. The derk 
having refused, on the ground that the Attorney 
General had not issued his fiat, the plaintiff 
brought an action against the cl^k claiming 
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FETTT BAG OniOE— eont^ntied 
damages for the refusal, and a mandamiu to 
compel the clerk to seal the writ:— Held, that the 
action must be stayed, as being frivolous and 
vexations, and an abuse of the process of the 
Court. Cabtbo v. Mubbat - - - • HIS 
FLAH8 AND SPEGinOATIOirB -Bridge 

See Implied Wabbantt. [jBz. Oh. lit 
FEAOfnCE— Death of plaintiff after nonsuit M 

See Death of Plaintiff. 
Ejectment — Costs 

See Costs in Ejbotmsnt. 
Petty bag office— Writ of error 

See Petty Bag Office. 
FBIFOIPAL AND AOBNT— Chairman of meeting 

—Trespass - - - - 851 

See Toanous Aor of Sebvant. 
Statuteof Frauds— Note in writing - 186 

See Fbaxtds, Statute of. 1. 
FBIKOIPAL AND BUBET7 — Liquidation by 

arrangement - - - 10 

See DisCHABOE of Sobett. 
FB0CES8— County Court— High bailiff - 880 

See Special Bailiff. 
FBOFEBTT IH GM>0]NI— Cbn^rocf ofunaeeertained 
Goods— Passing of Property SiOs of Lading 
drawn up and indorsed by Shipper in Fraud of 
Consignee — IdabUity of Shinmaeter — Charterpmty 
providing that Master sImL sign BtUe of Lading 
as presented.] The defendants bought iVom one 
"M^ all the ore of a certain mine in Spain, to be 
shipped by M. at Cartagena on ships to be 
chattered by the defendanto or by him. The ore 
was to be paid for by bills against bills of lading, 
or by loDeer bills on the execution of a charter- 
party, and on a certificate that there was enough 
ore in stock to load the vessel chartered. On 
being so paid for, the ore was to be the property 
of the defendants. Several vessels had oeen 
loaded, and others chartered, and several pay- 
ments made up to March, 1872, when the T., one 
of the chartered ships, arrived at Cartagena. The 
payments which had been made at that time ex- 
ceeded in amount the price of all the ore shipped 
and to be shipped in all the vessels chartered and 
not loaded, so that had M. shipped ore on the 7. 
he would have been entitled to no payment in 
respect of it He had ore which he could and 
ought to have shipped, taking bills of lading to 
the order of the defendants. Instead of doing 
this, before any ore was nut on board the 2*., he 
telegraphed to the defendants that he would not 
load the T, on their aocoont, and though ther 
telegraphed to him threatening him if he did nci^ 
he toaaed the T.. taking bills of lading, making 
the shipment to oe by one S., and the cargo de* 
liverable to S.'s order. No certificate in rdation 
to this ore was ever given to the defendants. By 
the terms of the charterparty the captain was to 
sign biUs of lading as presented. S. was a ficti* 
tious person, and M., after indorsing the name of 
S. on the bills of lading and then his own, in- 
dorsed them for value to the plaintiffs: — HM^ 
that the plaintiffi^as against the defendants, were 
entitled to the cargo. By Bramwell and deasbr, 
BE., on the ground that though M. acted m 
breach of his agreement, yet the maimer in whioh 
the ore was put on board the T,^ and the form in 
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STTCfOESnOH DTmY—corUifuted, 
indow if he had died in his father's lifetime : that 
there was therefore no deprivation within s. 38, 
and that no allowance coula he made. Le Mab- 
CHANT V, The Coumissionebs of Inland Beys- 
nub ------ S92 

STTNDAT— Profanation— Entertainment - 891 
See Lobd'b-dat. 

GnjBETT— Discharge •— Liquidation by arrange- 
ment ----- 10 
See DisoHABGE of Sxtbbtt. 

SUSVSTOB 07 EI0HWAT8— Trespass Zz. Ch. 
See Highway Boabd. [9S 

TOBTIOTTB ACT 07 BEXVAWt— Master and Ser- 
vant — LiahUUyfor l^espass — Chairman at Public 
Meeting— Order to remove Person making Disturb- 
anoeJ] On the trial, in an action for assault, the 
plaintiff proved that he was present in the gallery 
of a large hall where there was a meeting con- 
vened by members of an association, and that the 
defendant acted as chairman. There was an in- 
terruption in the gallery near to the place where 
the plaintiff was standing, upon which the de- 
fendant said, *< I shall be obliged to bring those 
men to the front who are making the disturbance. 
Bring those men to the front." The plaintiff was 
making no disturbance, but, according to his 
statement, he was seized by a man with a white 
ribbon in his coat and two policemen, and dragged 
over some benches to the front part of the gallery, 
and thereby injured. There was nothing to shew 
the position or duty of those who seized him, or 
whether any instructions as to keeping order had 
been given them by the defendant, before the act 
complained of: — Eeld, that there was no evidence 
to go to the jury of any liabilitv on the part of 
the defendant, as there was not the ordinary rela- 
tion of master and servant between him ana those 
who assaulted the plaintiff; but only a particular 
direction as to a particular matter, and that the 
words used by the defendant did not authorize the 
officers to act upon their judgment as to who were 
the persons making the distiirbance. LnoAS v. 

Mason 861 

TRXASUBSB TO GJSAKDlkm-'Banker and Cus- 
tomer—lb <fc 16 Vict c. 59, s. 19— Forged Indorse- 
ment — Negligence in drawing Cheques.'] The de- 
fondant, the salaried manager of a bank, was 
appointed treasurer to guardians of the poor under 
the Poor Law Consolidated Order. A treasurer's 
account between him and the guardians was duly 
kept according to the Poor Law Orders ; moneys 
were from time to time paid into the bank of 
which he was manager to the account of the 
guardians, and orders signed by the guardians in 
conformity with the Orders were cashed like 
cheques payable to order. The defendant received 
no salary or remuneration, and the guardians 
received interest on their balance when it ex- 
ceeded 8000/. — ^A person in the service of the 
derk to the guardians, who was employed to fill 
up the orders for signature by them, drew a num- 
ber of orders in such a way that the amounts for 
which they were drawn could be increased by the 
inst^rtion of wozda and figures in the blank 
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spaces ; and after signature of the orders he in- 
creased the amounts accordingly. He also forged 
indorsements to orders so increased in amount, 
and to others not so increased, and obtained pay- 
ment of them at the bank.— On a case stated by 
an Arbifcrator in an action brought by the guardiaDS 
against the defendant for the amount of the orders 
so paid, it was found as a fact that the payment 
by the treasurer's clerks of the excess wis doe 
solely to the fact that they were misled by want 
of proper caution on the part of the plaint^ and 
their clerk in signing the orders fraudulently pre- 
pared for their signature : — Held, first, that thf 
negligent drawing of the orders disentitled the 
plaintiffs to complain of the payment of the ex- 
cess ; — Secondly, that as to the payment on for^ 
indorsements the account at the bank was in tSxt 
the plaintiffs* account ; that the bank wae prt>- 
tected by 16 & 17 Vict. c. 59, s. 19 ; and thati^ 
by the act and direction of the plaintiffs, the odr 
receipt of moneys on their behalf was a r^seipt by 
the bank, the defendant was not chargeaUe ii 
any other way than as the bank was chargeaUe; 
and further, that if the account at the bank vere 
regarded as the defendant's account, still beiag so 
kept by the order of the plaintiffij, tliey could net 
make any claim against him which he coald v^i 
enforce against the bank. Guardians of Hautax 
Union v. Wheelwright - - - 183 

TBE8FAB8 — Corporation— Liability of corpw..- 

tors- - - -Bx.Ch.93 

See Highway Board. 
Unmanageable horse - - - 161 

See Evidence of Kegugekce. 1. 

YALTTATION LIST— Inhabited house duty Stf 
See Inhabited House Duty. 1. 

VKXUJfi— Penal action - - Ex. CL 86 

See GouMON Informer. 

yi8 XAJOE— Escape of water - - SSI 

See Duty op Owner of Land. 

WABBAHT— High bailiff— Special baOiff » 

See Special Bailiff. 
WATER — Accumulation — ^Vis major - ^ 

See Duty of Owner of Land. 
WATEBCOUBSE— Canal— Penning back - ^ 

See Diversion of Water. 1. 
W0ED8—** Accountant" - - - « 

See Affidavit with Bill of Sals. 
" Entertainment or amusement " - fll 

See LoRD*s-DAT. 
" Person residing within the United King- 
dom" - - - - to 

See Income Tax. 
** Place of entertainment or amusement** 

See Lord's-dat. [391 
"Rent" in 

SeelRxBOOT. 
WBIT 07 SBBOBn-Mlsdemeanar— Petty ba; 

office- - - - - 113 

See P cri ' x Bag OFncs. 
WBITTBH COHTKACT— Alteration - ^ 

See Alteration in wsittkn Ooktbact. 
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